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COMMENTS AND RESPONSES 
Introduction 


Volume 2 of the final EIS contains the substantive public comments received on the draft EIS 
and BLM's responses to those comments. We considered and responded to all substantive 
comments in preparing the final EIS. A substantive comment requests clarification or more 
discussion, gives new information, questions analytical techniques, or suggests new alternatives. 
We did not respond to comments that simply expressed a preference, such as, / support 
Alternative |, but we did consider these comments when preparing the final EIS and regulations. 


Because of the large volume of comments, we have grouped similar comments together, where 
possible, to create comment statements that capture the essence of two or more commenters. 
Therefore, comment statements may not be exact quotes of any one person or organization. We 
have also edited the comments for brevity, clarity, and grammar. We have organized comments 
on similar regulation provisions or topics under the headings listed in the table of contents. 
Please review the preamble to the final regulations for more comments and agency responses 
specific to the development of the regulations. 


1.01 


1.02 


1.03 


PLANNING PROCESS 


Comment: The comment period with the May 10 deadline does not give us a full 90-day 
period for comments as it was published in the Federal Register on Feb. 17, 1999. With 
the length of the draft EIS at over 400 pages and the pending NAS study, it is important 
that we have enough time to digest the contents to be better informed in our comments. 
Review of the proposed regulations, regulatory preamble, draft EIS, cost-benefit analysis 
and Regulatory Flexibility Act analysis is an extremely time-consuming and complicated 
task The comment period should be extended. 


Response: The proposed rules were published in the Federal Register on February 9, 
1999, with a 90-day comment period through May 10, 1999. The notice of availability 
for the draft EIS was published by EPA in the Federal Register on February 19,1999. 
The comment period on the draft EIS also went until Ma. 10, 1999. But comment 
periods on EIS drafts are only required to be 45 days under the NEPA regulations and 60- 
days by Department of the Interior policy. The period from February 19, 1999 to May 10, 
1999 meets the 60-day minimum requirement for comment periods on a draft EIS. After 
the first comment period closed, the comment period on the proposed regulations and 
draft EIS was again ope ‘tom October 26, 1999 until February 23, 2000. This was to 
give an 120 more days for comment on the proposed rule in the context of the results of 
the National Research Council study (NRC 1999). Congress required this additional 
comment period under Public Law 106-31, section 3002. 


Comment: The BLM fact sheet describes turn-of-the-century mining and the problems 
of vast expansion of new mining without informing the public that the regulations have 
gone from none in the turn of the century to vast myriad of state, local, and federal 
interwoven regulations we have now. Clean Water Act, Clean Air Act, and discharge 
permits, and the list goes on. References to impacts that occurred in the late 1800s in the 
Clark Fork Basin have no relevance to the current proposed regulations. It is wrong to 
describe mining impacts from the “late 1800s” at “several sites” in the Clark Fork Basin 
(B/C study, p. 54) without describing the extent, if any, that those impacts are directly 
related to mining on public lands under the existing regulations since 1981, the effective 
date of the existing 3809 mining regulations. The erroneous and biased implication is 
that those events show the current regulations cause unnecessary or undue degradation. 


Response: The examples presented were to illustrate the types of environmental impacts 
that mining can cause and not to imply that mining is currently unregulated. 


Comment: The fact sheet calls cyanide technology new. It has been used in the gold 
process since the turn of the century. I guess we must define Edsels and Ford 500 
Galaxies as new cars now. 


Response: BLM acknowledges that cyanide has been used in gold recovery for more 
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1.04 


1.05 


than 100 years. The technology referred to was heap leaching technology. This 
technology, in combination with high gold prices, has allowed for the economic recovery 
of gold from large tonnage, low-grade ores. 


Comment: I saw the thick booklet that was handed out, and a lot of people got it. I 

didn't get it. How come ali of us that came to the scoping meetings didn’t get these? | 
was just wondering. I could get this 3809 regulations out of the computer, but I don't 
have a computer and I don't believe in computers. So I couldn't get it that way. 


Response: BLM is uncertain as to which thick booklet you are referring to. Attendees at 
the scoping meetings got copies of the scoping brochure. The proposed regulations were 
not released until after the scoping meetings but are available at any BLM office if you 
did not receive one in the mail. 


Comment: Scoping: BLM began the formal scoping process in April 1997. The notice 
of intent (NOI) did not describe a proposed action other than to state that the 3809 
regulations would be revised. The NOI requested comments on the issues in the 
Secretary's directive. The NOI told the public to confine its comments to issues 
articulated in the NOL See 62 Fed. Reg. 16177 (1997). The NOI did not contain any 
statement of purpose and need. Perhaps in the spirit of the adage “Better later than 
never,” BLM later distributed more information at the scoping meetings. 


Response: BLM did not direct the public to limit its comments to those issues. In fact, 
the public was invited to submit comments on other concerns or issues in the scoping 
handout. BLM also produced two working drafts o° the 3809 regulations during the 
scoping process (February 1998 and August 1998) to get feedback from the public on 
issues. 


Comment: Consultation with western states: The draft EIS discusses BLM's 
“consultation” with western States. (See draft-EIS, pages 1-4.) Governors and state 
regulators demonstrated a lot of interest in the process. For example, the Western 
Governors’ Association (WGA) adopted a policy resolution and requested that it be 
consulted, which was backed up by a congressional enactment requiring the Secretary of 
the Interior to consult with the states. BLM sent a notice to Congress declaring that it had 
consulted with the States. But that declaration was sent just 3 days after the enactment 
without even one phone call to any of the governors. See February 5, 1998 letter from 
WGA to BLM Director Pat Shea. This episode was particularly grating here in Idaho. In 
Idaho's opinion, a meaningful coordination process did not take place. At best, we 
believe the BLM solicited comments from the state agencies and Western Governors’ 
Association. With regard to Idaho, there was never any dialogue on the purpose and need 
for the regulations or why the BLM did or did not incorporate comments in the 
regulations. BLM’s certification letter said that its consultation with Idaho was based 
solely on one and a half pages of comments submitted by the Idaho Department of Lands. 
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1.07 


1.08 


It’s simply amazing that the agency actually believes that such an attitude will foster 
improved relations with the states. 


Response: Consultation with the states had been an ongoing process since before the 
3809 regulation initiative was even formally announced in April 1997. The congressional 
consultation requirement did not exclude consultation before its passage. While the letter 
may have been sent just a few days after passage of the requirement, it documented more 
than 4 months of consultation work. Consultation efforts on a state-by-state basis are 
detailed on BLM’s website at http://www.bim.gov. 


Comment: BLM’s successive releases of “working drafts” of the proposed regulations 
(February 1998 and August 1998) resulted in many voices expressing concern about 
duplication of state laws and questioning whether there was a need for such a proposal. 
But BLM made only minor revisions to each “working draft.” The states continue 20 
have the same concerns. 


Response: Although BLM did not incorporate all the changes the states requested, as the 
comment illustrates, BLM did consult with the states on successive working drafts of the 
regulations before publishing them as proposed. Consultation does not always mean 
concurrence. BLM has incorporated into the final regulations state suggestions for 
addressing concerns about duplication. 


Comment: The relevant regulations and guidance documents make clear that the public 
is in no position to help an agency identify concerns, potential impacts, and reasonable 
alternatives in the scoping process unless and until" gency has tipped its hand about 
what it proposes to do. As CEQ has emphasized, “s .ping cannot be useful until the 
agency...present|[s] a coherent proposal and a suggested initial list of environmental issues 
and alternatives.” Until that time, “there is no way to explain to the public or other 
agencies what you want them to get involved in.” BLM precluded a meaningful scoping 
process by not issuing a coherent proposal before or during the scoping hearings. The 
draft EIS and preamble suggest that comments on the working drafts were considered in 
the rulemaking context, but there is no evidence that they were used for the NEPA 
process. As a result, BLM must now prepare a supplemental draft EIS before finalizing 
the EIS or any regulatory revisions to 3809. 


Response: NEPA scoping for the rulemaking was extensive and complete. The CEQ 
regulations at 40 CFR 1501.7 mandate early and open scoping. BLM did not want to 
develop a detailed proposed rule without input from the public on what the scope of such 
a rulemaking should include. The Proposed Action initially presented to the public was 
to change the 3809 regulations to address the cight issues that had been identified 
suggested regulatory alternatives (see Scoping Report, BLM 1997a). During scoping 
BLM consulted with industry, the states, and environmental groups on specific content 
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that they wanted to see included in the revised regulations. BLM even told these groups 
to submit suggested regulation language as part of their scoping comments. Later on in 
the scoping process BLM put out for review working drafts of the proposed regulations 
and met with the interest groups to get their feedback during scoping. This occurred not 
once, but twice. As a result of this feedback, the alternatives presented in the draft EIS 
were developed. Note that scoping does not end until the final decision is made. In 
developing the final rules and EIS, BLM continues to receive and consider new scoping 
input, such as the National Research Council report (NRC 1999). 


1.09 Comment: Participants at the scoping meetings were advised that, while they were free 
to comment on any issue, they were directed to acidress the eight questions identified by 
BLM first before commenting on any other ssues (¢.g. issues and alternatives for the 
draft EIS). Because of the format of the scoping meetings (workshop tables) and the time 
constraints of the meetings, few of the working groups were able to completely address 
the eight issues identified by BLM, let alone move on to discuss traditional NEPA 
scoping topics. 


Response: Many of the groups at t* - initial scoping meetings did address other issues 
beyond the eight suggested by BLM. In addition, during scoping BLM received 
described in the scoping report (BLM 1997a). 


1.10 Comment: BLM also failed to properly use the results of its “scoping process.” Again, 
CEQ explained that “Every issue that is raised as a priority matter during scoping should 
be addressed in some manner in the EIS, either by in-depth analysis, or at least a short 
or more reasons.” CEQ 1981 Scoping Guidance (emphasis added). The draft EIS briefly 
describes the scoping process, (page 4) and lists “issues,” (page 5), but because of the 
way BLM prepared the scoping report, it is impossible to determine what are “priority 
issues.” BLM's scoping report summarizes in a few words or phrases the comments 
collected from the workshop tables. 


Response: Draft EIS, pages 4 and 5 are part of the EIS summary section and are by 
definition just a brief list. The detailed discussion of the issues and concerns identified 
during scoping is on pages 18 through 22 of the draft EIS. The draft EIS then discusses 
in detail, on pages 22-24, the issues raised during scoping but not addressed and why. On 
pages 26 to 28 the draft EIS discusses the priority significant issues from scoping that 
formed the basis for the alternatives. 


1.11 Comment: One meeting per affected state cannot possibly allow all the interested or 
affected persons to attend. Why were no hearings scheduled in Utah? Why are the public 
hearings on the proposed rule only in the western states? The people of the Midwest and 
eastern states also need to know what is going on. Other meetings in Globe, Morenci, or 
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1.12 


1.13 


Safford, and various parts of Arizona are needed to allow full public participation. There 
is no provisior for public hearings in Redding, the Mother Lode Regions, San Diego, or 
Los Angeles. The location for the hearings was very unfair. You had three in California, 
one in Washington D.C., one in Oregon, and none in Denver, Las Vegas. or Casper, 
where those who are most affected could have attended and expressed their views. Here 
you go having all the meetings in California in locations where there aren't any miners. 
There should be hearings in Redding, Chico, Yreka, and Eureka. The hearings that are 
scheduled to begin on 23 March should be held in three locations in Montana (cast, 
central, and west). We the members of the 40 Mile Mining District request a public 
meedng in Chicken, Alaska. We the undersigned, [| 35 Individuals) request that BLM 
hold a public hearing on the proposed 43 CFR 3809 Mining regulations in Safford 
Anzona. 


Response: The hearing schedule for the proposed regulations was established to cover a 
broad geographic area as well as allow input from a variety of rural and urban settings. 
Unfortunately BLM cannot hold a hearing in every location where one is requested. But 
attendance at a hearing is not necessary to comment on the proposed regulations or draft 
EIS. Written comments, submitted by mail or electronically, receive the same 
consideration as testimony given at a public hearings. 


Comment: The National Research Council report could provide valuable wisdom and a 
starting point to an open debate among all shareholders with a cooperative spirit rather 
than meeting a deadline to promote the vanity of some within the Department of the 
Interior. The proposed regulations should be withdrawn and cooperation sought from all 
interested parties, including the western governors, state legisiators, U.S. Congress and 
the sharcholders of the land they are to manage for the people of the United States. 
NWMA urges the Department of the Interior not to ignore the intent of Congress in 
mandating the NRC study. Revise your rulemaking process to allow full consideration of 
the results of the ongoing NRC study as mandated by Congress. BLM must therefore 
recpen the comment period and allow the public to consider the proposed rule in light of 
the NRC study. 


Response: The comment period on the proposed regulations and draft EIS was reopened 
for 120 days after the NRC (1999) report was released. Copies of the NRC report were 
mailed to all people on the EIS mailing list to solicit more comments on the proposed 
regulations and draft EIS in light of the NRC findings. BLM then considered these 
comments, along with previously collected comments, in preparing the final regulatio.s 
and EIS. 


Comment: The Nevada Division of Environmental Protection submits that commenting 


on the proposed rules, the preferred action, while simultaneously reviewing the NEPA 
documents is not acceptable and runs counter to CEQ regulations. 
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alternative under consideration in the draft EIS. it is not only logical that you would 
comment on the proposed regulations at the same time you comment on an analysis of its 
impacts, but the CEQ regulations at 1501.2 recommend that the NEPA process be 


1.14 Comment: Since the 3809 rulemaking effort began in 1997, state regulators and the 
Western Governors’ Association (WGA) have expressed their concerns about the 
Secretary of the Interior's proposed rulemaking and have stated that many of the 

Secretary's 3809 proposals will detract from the current high level of coordination and 

cooperation between state regulatory programs and BLM. State regulators and the 

western governors have consistently voiced their concerns and objections to BLM's 3809 

proposal as being duplicative, unnecessary, and preemptive of state regulatory authorities. 

The WMC is appalled that the Secretary has chosen to ignore these comments and 

concerns. Although we feel comnents on this aspect of the proposed regulations are test 

left to state regulators and the WGA, we wou d ask the Secretary to extend proper weight 
to the state and WGA comments. 


Response: BLM has undertaken consultation with the states and through the Western 
Governors’ Association to solicit and consider state comments on the proposed 
regulations. BLM has given considerable weight to the states’ comments on ways to 
provide for joint federal-state program administration while still preventing unnecessary 
or undue degradation. 


1.15 Comment: If any undisclosed changes in agency policy behind the proposed rules could 
influence the future interpretation of the proposed rules, these proposed changes in policy 
should be discussed in the draft EIS and the preamble to the proposed rules so there can 
be reasoned public comment and debate of those policy changes. The disclosure and open 
discussion of such policy changes, if inde | they are intended by the Department of the 
Interior and BLM, and are a basis for pruosed rule changes, are not only needed to 
comply with the Administrative Procedures Act but conform to the Administration's 
policies on increasing the transparency of the public process and meaningful public 
participation in public policy decisions. No rule changes should be adopted without full 
disclosure and discuss of all policy changes intended by and resulting from the 
proposed rules. 


Response: Al) policy changes that underlie changes in the 3809 regulations are apparent 
from the rules themselves. Mining will continue to be a legitimate use of public lands, but 
it must be conducted so as not to cause unnecessary or undue degradation. 


1.16 Comment: The draft EIS and other documents are fatally flawed in that they did not 
consider the reasonable range of alternatives. No consideration was given to reducing or 
relaxing the items that are now in the regulations but are excessively costly and time 
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consuming and do not benefit the environment, the company, the agency. or the public. 
BLM made no attempt to identify such items and disregarded the scoping comments 
made along those lines. On page 5 of our scoping letter to Mr. Paul McNutt, 3809 Team 
Leader, Gated June 23, 1997, we made recommendations as to how such alternatives 


could be designed. 


Response: BLM developed Alternative 2 to relax BLM regulatory requirements, which 
some suggested where excessively costly or ume consuming. 


1.17 Comment: There is no indication that other federal or state azencics were consulted or 
reviewed the draft EIS before it was released. A document of us.» magnitude and 
potential impact should have at least a peer-type review, if anything just to defend other 
regulations and to provide input on any new provisions. 


Response: Consultation and coordination efforts are described in Chapter 4 of the draft 

EIS, page 221. BLM consuited the states, the Bureau of Indian Affairs, the 

Environmental Protection Agency, and the Fish and Wildlife Service on the regulation 
“" 


1.18 Comment: Page 222, Public Participation The draft EIS text describes the extensive 
scoping process but does not provide full disclosure. Much of the public comment 
received was not incorporated or addressed in the regulations or draft EIS. Despite 
extensive comment, BLM made few changes to the regulations. We were told that our 
input was of value and would be used, but it doesn't seem to matter. 


Response: Because of the wide variety of scoping comments received suggesting 
differing regulatory approaches, ranging from no change to extensive changes, not all 
could be incorporated into the proposed final regulations. Alternatives were developed in 
response to scoping comments. These alternatives consider a spectrum of regulatory 
approaches as a response to the comments received during scoping. This process is 
discussed in the draft EIS on pages 25-28 and in the final EIS. 


1.19 Comment: Members of the CMA, as well as small miners in California who are not 
represented by trade associations, have had difficultly obtaining copies of the draft 
regulations, the draft EIS. and the administrative record. Members of the CMA have 
called their local BLM office and were told the regulations were available only over the 
Internet. Those without Internet access were at a complete loss as to how to get a copy 
for review. Other members called BLM's California State Office and were told they had 
to travel to Sacramento to the BLM public room to review the draft EIS. Those who 
called the BLM Nevada State Office to get copies did not receive them for 2-3 weeks 
after ordering them. These actions to restrict the availability of public documents 
precluded all but the most tenacious and well-informed mining operators from getting 
copies of the draft regulations. in addition, the delay in shipping the documents 
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1.21 


significantly restricted the ability of compamies to comment on the regulations and draft 
EIS. 


Response: The proposed regulations were included in the draft EIS, which was mailed to 
everyone who provided scoping comments or requested to be placed on the mailing list. 
BLM apologizes for any inconvemence to those that did not promptly receive a copy of 
the draft EIS upon request. Hopefully, the additional | 20-day comment penod from 
October 26, 1999 throug? © oh. ary 25, 2000, alhuwed people to get their comments to 
BLM. 


Comment: For this rulen..osag BLM has created a “system” that makes it difficult, if 

not impossible, for the public, and particularly small entities, to secure access to the 

information in the administrative record. NMA has requested that BLM provide an index 

to the administrative record and was told that no index exists. The problems caused by 

the lack of such an index are compounded by the fact that BLM has chosen to maintain 

the only copies of the complete administrative record in Reno, Nevada. Consequently, it 

is nearly impossibic to examine the administrative record to aid in the preparing 

comments. In addition, the administrative record office in Reno is the only place that we 

are aware of where certain records may be found. One of our members, the Alaska 

Miners’ Association, requested and was denied access to a copy of the economic and 

NMA was able to obtain a copy of the analysis from BLM. Apparently, some others, 

including some representatives of small entities, have not been so lucky. BLM’s actions 

in restricting the availability of these documents to a single location have very likely 

precluded many members of the interested public, including small entities, from 
reviewing these important materials. Such actions by the agency run counter to the 

requirements of the Administrative Procedu.es Act (APA), the Regulatory Flexibility Act, on 
and Small Business Regulatory Enforcement Fairness Act (SBREFA). G. 2) 


Response: The administrative record contains public information that is available for wy 
review. The administrative record on the EIS preparation is maintained in the BLM 

Nevada State Office in Reno. A duplicate record is maintained in BLM Headquarters 

Office in Washington, D.C. Other portions of the administrative record that support the 

APA and SBREPA are also kept at BLM Headquarters Office. BLM apologizes for any 

inconvenience you may have expenenced in obtaining this information. Hopefully, the 

additional | 20-day public comment pernod has allowed ample time for review of and 

comment on this matenal 


Comment: The plans appear to have been developed with bias and little objectivity as it 
has solicited the participation of the GAGS [green advocacy groups] but little input from 
the miners, let alone a full spectrum of miners, the people that are most affected by the 
regulations. See page 193. If there are any changes in the regulations, they should be 
made with the assistance and input of the small-scale miner. Involve a spectrura of 
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1.22 


1.23 


1.24 


mining people from casual users anc recreational groups to full-scale commercial 
operators in the redevelopment of a new draft plan, not just the CAGS. 


Response: BLM has received considerable input from all spectrums of the mining 
individual miners or mineral collectors. On a strictly numeric basis, BLM has received 
more comments, or input, from people we would classify as miners than anyone else. In 
associations and trade groups to discuss the regulatory issues before preparing the 
proposed regulations. 


Comment: I went carefully through the lists of persons and agencies who received a 
copy of the book for commentary and noted that, while there are a number of mining 
associations listed, nowhere could I find any mention of individual rock and mineral 
clubs or their national parent groups. I find this strange and sad, for we will be strongly 
affected by the new regulations, should they be adopted. 


wishing to be on the mailing list had only to contact BLM and request they be listed. 
surface disturbance would not likely be affected by the proposed regulations. 


Comment: I wonder why I am not on your mailing list because I had to prepare a letter 
of intent to look for minerals in the Los Padres National Forest and they have a record of 
my name and address. How come North and South Dakota were not mentioned in this 
group as they have minerals and I lived back there? 


Response: The mailing list was not compiled from listings of Notices of Intent filed on 
amount of public land operations that would potentially be affected by the 3809 
regulations is quite small and is not listed individually. 


Comment: I can’t help but wonder how many small or casual use miners know what 
action BLM is proposing. Notice has been too short. I think public comments would be 
more effective if the public knew about the regulations being considered. I found out 2 
comment. How come you're doing this so secretly? 


Response: The process has certainly not been conducted in secret. This rulemaking has 
been accompanied by an expansive public involvement and outreach effort. Beginning in 
early 1997, before the official notice of intent to prepare the EIS, BLM consulted with 
state political leaders, industry groups, and the environmental organizations about the 
rulemaking effort. BLM then conducted 19 scoping meetings in |2 cities, issuing 
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1.25 


1.26 


nationwide press releases to inform people of the rulemaking and explain how to become 
involved. Once the proposed rule and draft EIS were prepared, BLM held more meetings 
and briefings with all interest groups. BLM then conducted 29 hearings in 16 cities to get 
public comments on the proposed rules and draft EIS. 


Comment: | attended a meeting this last (99) 2nd of April of the Eastern Oregon Mining 
Association (EOMA) and when I brought to the attention of its members the new Revised 
BLM 43CFR3809 (EIS) rules, not one member knew about the proposal. 


Response: BLM conducted a scoping meeting on June 16, 1997, in Eugene, Oregon, in 
direct response to a request by the Oregon Mining Association to make their members 
aware of the 3809 rulemaking. Many members of the association were on the mailing 
list. A hearing on the proposed rules was also held in Eugene in 1999. See Chapter 4 of 
the final EIS for details on the public involvement efforts. 


Comment: The draft EIS fails to consider and discuss how the proposed tule complies 
with Vice President Gore's Reinveniion of Government Initiative. On page | of the 
Executive Summary, the Department of the Interior report states “several DOI issues 
involve stripping away barriers that prevent the effective, efficient governance; 
eliminating federal micromanagement of state and local government; or managing across 
agency lines through boundary spanning mechanisms.” (Emphasis added.) Throughout 
the public hearings conducted by BLM during the comment period and in these 
comments, countless examples have been presented of how the proposed rule flies in the 
face of this objective. Existing memorandums of understanding (MOUs) and 
memorandums of agreement (MOAs) between the individual states have proved effective 
and have reduced duplication of state and federal resources. On page 49 of the 
Department of Interior portion of the Gore report, Action Item 10 states: “DOI should 
identify all parties that may be interested in a rulemaking and involve them early in the 
process. Examples of BLM’s failure to accomplish this objective can be found in the oral 
testimony given in Salt Lake City, Utah, and Ontario, California. In Salt Lake City 
several commenters stated that BLM failed to give notice of the rulemaking to mining 
claimants. In Ontario, California, Barrett Wetherby, a California native and prospector, 
said he was not given the necessary reference materials he needed to comment on the 
proposal. During the evening session in Ontario, Jack Liget said he asked for notification 
of meetings from BLM and never received notice. He also aske~ to be put on a BLM 
3809 mailing list, but his name was never put on such a list. This is hardly an effective 
way for BLM to encourage participation in the rulemaking process. 


Response: Chapter 4 of the final EIS describes the public participation effort made to 
inform people of the rulemaking. The massive amount of outreach done for this 
rulemaking is consistent with the reinventing government initiative. Individual mining 
claimants were not notified because the list of claimants is orders of magnitude greater 
than the number of operators actually working under the 3809 regulations. 
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1.28 


1.29 


Comment: As a former member of the Lower Snake River Resource Advisory Council 
(RAC), it is unconscionable that detailed discussion of the proposed 3809 regulatory 
changes and associated environmental and economic impacts has not occurred in the 
majority of the RACs. If BLM is indeed proposing “environmental standards and 
guidelines” for the mining industry, then the RACs represent an integral review panel that 
BLM has not used. The RACs were put together to provide standards and guidelines for 
mining; it needs to be discussed. The proposed 3809 regulations must be discussed 
thoroughly at the RACs, and BLM should request opinions from the RACs before this 
regulatory process proceeds any further. 


Response: The resource advisory councils were made aware of the 3809 regulation 
rewrite. It was then up to the individual RACs if they wanted a more detailed briefing on 
provided. But few of the RACs submitted detailed comments or input on the proposed 
regulations. 


Comment: I suggest that a 10-member panel be assembled to rewrite these regulations. 
Five members should be from industry and five from BLM. Two of industry's 
representatives should be small operators, two should be large operators, and one should 
represent a mining organization. On the BLM side, three should be field mineral 
administrators, one should be a field manager, and one should be a lawyer. Of the three, 
onc should be a geologist, one should be a mining engineer, and one should have 
extensive placer experience. Maybe then the result would be functional. 


Response: BLM cannot delegate the task or writing regulations to a panel. BLM has 
drafted the proposed final regulations in response to input received from a variety of 
public land users. 


Comment: The only comment needed on this first part of the draft EIS [summary] 
regards notice. In the Public Participation (p.3) section and elsewhere, it is repeatedly 
stated that efforts were made to encourage corament from groups and ‘stakeholders. ’ 


affected, are not considered to be stakeholders for this regulatory Pearl Harbor process. 
According to BLM records, in 1994 they received over 31,000 small miner exemptions 
for claims held on the public lands. Current figures reveal the current number to be about 
75% lower, something over 8,000. Although the Federal Land Policy and Management 
Act (FLPMA) requires that claim holders record their claims with BLM and BLM 
graciously notifies them of their need for annual filings, etc., not one claimholder I’ ve 
asked has ever received notice of these proposed changes. A few have been aware that 
something was in the works and have heard about hearings on occasion. As it turns out, 
they have mistakenly believed that since they faithfully filed the appropriate paperwork 
each year that when changes were definitely being considered, they would be notified. As 
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a result, literally thousands of claimholders trusted BLM and are unaware that they are 
being targeted by the regulatory process for major changes, which, if Mr. Babbitt et al. 
have their way, will take effect in only a few months’ time. When I asked BLM how this 
situation occurred, the response was “Washington doesn’t want to do it.” Although it 
could be pleaded that Federal Register notice is sufficient, given the aforementioned 
situations, something is radically awry here. Aside from common courtesy, it would 
appear that the Administrative Procedures Act (APA) has been violated. The draft EIS 
cites the APA (page 4) requires an EIS for the Proposed Action, noting that “the proposed 
changes constitute a major federal action significantly affecting the human environment” 
(emphasis added). More specifically, this malfeasance of notice may become a direct 
violation of Executive Order 12291 on Federal Regulation, which states that before 
approving any final major rule, an agency shall: “[M ake a determination that the factual 
conclusions upon which the rule is based have substantial support in the agency record, 
viewed as a whole, with full attention to public comments in general and the comments of 
persons directly affected by the rule in particular.” (emphasis added.) To date, no notice 
has been sent to the claim holders, the persons directly affected by the rule for their 
comments, even though they are known to BLM. Lack of direct notice effectively assures 
that only a small portion of those affected could comment. You are required to give me 
personal notice. Not Federal Register notice. 


Response: Individual mailings on the 380° regulation rewrite were not sent to all mining 
claimants because the number of claimants exceeds the number of operators actually 
working under the 3809 regulations by several orders of magnitude. Instead, an 
expansive public involvement and outreach effort was conducted to make individuals 
aware of the 3809 effort. Beginning in early 1997, before the official notice of intent to 
environmental organizations about the rulemaking effort. BLM then conducted 19 
scoping meetings in 12 cities, issuing nationwide press releases to inform people of the 
rulemaking and explain how to become involved. Once the proposed rule and draft EIS 
were prepared, more meetings and briefings were held with all interest groups. BLM then 
conducted 29 hearings in 16 cities to get public comments on the proposed rules and draft 
EIS. Additional details of the public involvement process can be found in Chapter 4 of 
the final EIS. 


1.30 Comment: The draft EIS fails to consider issues and alternatives raised by the WMC 

during scoping The WMC submitted detailed written comments to BLM in a June 18, 
1997, in a letter addressed to Mr. Paul McNutt, 3809 EIS Team Leader. The WMC finds 
that BLM’s draft EIS and the accompanying proposed rule have failed to acknowledge or 
consider issues, concerns, and questions raised in this letter. This is just one of the many 
reasons why the WMC deems the draft EIS to be substantively flawed and procedurally 
inadequate. The National Environmental Policy Act (NEPA) and the Council on 
Environmental Quality (CEQ) regulations for implementing NEPA (40 CFR 1500) and 
for preparing documents such as this draft EIS require BLM to acknowledge, track, and 
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respond to issues raised during project scoping. In preparing this draft EIS, it appears that 
BLM has ignored its own internal guidance on comments received during public scoping. 


Response: There is no requirement that an agency respond directly to the commenter 
about scoping comments. The purpose of scoping is determine issues for analysis and to 
help develop alternatives. Page 65 of the draft EIS describes alternatives considered but 
in the draft EIS and five alternatives for analysis in the final EIS in response to public 
comments received during initial scoping or on the draft EIS. A list of issues, along with 
suggested alternatives, identified by the public during scoping is presented in the draft 
EIS starting on page 18. Starting on page 22, the draft EIS lists issues and concerns not 
addressed along with a rationale for limiting the scope of the analysis. 


Comment: BLM states that what we see, what we review, what we comment on may not 
even be in the final EIS and rule. Why? What is that ell about then? That statement 
seems to say that BLM will change the final rules to cater to the enviros and screw the 
miners. It allows BLM to adapt Alternative 4, Babbitt’s preferred alternative, without the 
miners being able to do anything about it, and it is an acknowledgment by BLM that it 
doesn’t need to follow the rules. BLM must allow us, the stakeholders, to comment one 
more time on the final before it is final. Sure it won't make a difference, but at least we 
will know what is being crammed down our throats. 


Response: The purpose of producing a proposed regulation and a draft EIS is to solicit 
public comment. The final regulations and EIS have changed in response to public 
comment. 


Comment: It is important to note that the working draft represents much more than a 
“revision” to the exiting 3809 program. Instead, it is a fundamental change in the way 
that mines and mining are regulated and an incredible (and unauthorized) expansion of 
BLM’s role in mine permitting. These dramatic changes were not foreseeable from the 
description of BLM’s proposal that was circulated at the NEPA scoping meetings last 
year. Accordingly, if BLM intends to go forward with proposed regulations similar to 
those in the working draft, Barrick once again states its request that BLM conduct more 
NEPA sco,’ g. We have been informed that BLM considers that the scoping period had 
never been “formally” closed and that the agency will continue to accept scoping 
comments. This information is inconsistent with the material that BLM distributed at the 
scoping meetings and with the general understanding in the industry and among the 
public about the scoping process. It is deceptive for BLM to inform a limited audience 
that the scoping comment period has not “formally” closed without publishing notice of 
that conclusion and inviting more public comments. It is also difficult for those who have 
been invited to give comments in this informal process to gauge the time and effort that 
should be invested and the level of detail that is appropriate or would be helpful when the 


agency gives no clear guidance and no formal deadline for submitting comments. 


omments & Responses ‘4 Planning Process 


1.33 


1.34 


1.35 


Response: The working drafts were produced to aid the public in preparing their scoping 
comments and in response to industry's concern that BLM did not have a well enough 
defined proposed action for scoping purposes. This is similar to the continued evolution 
of a proposed Plan of Operations during project-level EIS scoping. 


Comment: The DOI/BLM has failed to provide copies of referenced documents, which 
violates the intention of the National Environmental Policy Act (NEPA) and the 
Administrative Procedures Act (APA) and other regulations and policies. To name only a 
few that have not been provided: (1) failure to provide a copy of “recent district court 
case on BLM’s 1997 bonding regulations,” (2) failure to provide a copy of 43CFR3715 
Surface Occupancy Laws, (3) failure to provide a copy of “Nevada BLM reclamation 
revegetation standards,” (4) failure to provide a copy of Nevada BLM water resource 
policy, and (5) failure to provide a copy of or information on the predictive modeling 
BLM uses “to estimate pit lake geochemistry and potential toxicity.” Failure to provide 
all referenced materials as part of the EIS violates the intent of NEPA thai an 
INFORMED public provide comment. 


Response: NEPA does not require that the referenced material be provided. In fact, 
NEPA encourages material to be incorporated by reference to reduce the bulk of the 
analysis (40 CFR 1502.21). Reference material need only be reasonably available for 
inspection by interested persons. This does not mean copies have to be provided. The 
documents listed in the comment are all available upon request. 


Comment: The public must be given time and notice to review each revision of a 
proposed rule. The “Opinion of the Secretary,” after formal consultation with the Fish 
and Wildlife Service would constitute such a revision because that opinion would 
constitute a significant change or significant new information. Since, the Secretary 
proposes formal consultation after public review closes and does not intend to seek 
formal consultation with the Fish and Wildlife Services, he proposes to fail to provide the 


required public review of the “Opinion of the Secretary.” 


Response: Formal consultation with the U.S. Fish and Wildlife Service is not * ing 
conducted for this rulemaking. 


Comment: The Secretary referenced the “September 1997 Scoping Report.” That report 
does not mention the scoping Congress provided in $.2237 and, again in the final Public 
Law, P.L. 105-277. Nor did the Secretary of the Interior observe any of the scoping 
Congress provided by law in the preparation of this draft EIS. Hence, the draft EIS fails 
to respond to significant scoping comments. 


Response: The draft EIS incorporates the results of consultation with the states. The 
draft EIS was released before the completion of the National Research Council report 
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(NRC 1999) required by PL 105-277, so it does not incorporate the results of that report. 
The final EIS has been reopened for public comment in light of the NRC report, revised 

to incorporate the NRC report results in the analysis, and used it in determining the scope 
of alternatives analyzed. 


Comment: When I requested a copy of the Department of the Interior documentation 
of the successful litigation by the Northwest Miners Association v. Babbitt, | was 
informed that all supporting documents were available only in Reno. 


Response: The proposed rules and draft EIS are not associated with the Northwest 
Mining Association lawsuit over the bonding regulations that were issued in early 1997. 
The administrative record for the EIS is located at the Nevada State Office in Reno with a 


copy maintained at BLM Headquarters in Washington, D.C. 


Comment: It is hard to believe that a draft EIS of national scope and impact can be 
completed in such a short time frame and without enough time for public comment and 
study. A comparison of this time schedule with the schedule for the implementation of 
any single mining Plan of Operations and EIS would clearly show that a Plan and EIS for 
only one operation in one state covering a very limited area, typically takes BLM 3 to 5 
years to complete. That lengthy time frame includes expediting the process caused by the 
proponent of the action paying for third-party consultan*s to complete studies that BLM 
does not have the resources to complete. Because of the unreasonably rushed public 
comment period, the WMC has not had enough time to complete our review of the 
significant volume of materials furnished with this rulemaking. Therefore, the absence of 
specific comments in this letter should not be construed as agreement with any of the 


issues or concepts presented in the draft EIS, the Initial Regulatory Flexibility Act, the 
proposed rule, or any other BLM materials associated with this rulemaking. 


Response: Work on the EIS and regulations has taken nearly 4 years to complete. The 
comment period on the proposed regulations was for 90 days, and the draft EIS was 
available for comment nearly that long. This is hardly an “unreasonably rushed public 
comment period.” Furthermore, the comment period was later reopened for a 120 days on 
both documents in October 1999. 


Comment: The draft EIS completely ignores the additional length of time the new 
regulations will impose on exploration and mining operations. A detailed analysis should 
be made on how long the studies for each new regulation will take to analyze. How long 
will it take for surface and ground water studies; wetlands and riparian protection, soil 
Banding; sovegetation sequiscments; Sieh Ene WISHES protection and hebitet sestoration 


As the draft EIS purports that these issues are not adequately addressed under existing 
regulations, it can only follow that more study needs to be done on each of these issues, 
and there has to be an additional time factor and cost to complete these studies, and this 
must be presented in detail in the draft EIS. 


Response: The amount of time it will take operators to comply with the performance 
addressed by a lot of operations, and the detailing of the requirements in the regulations 
would not add any more time. In other locations they may require more study. The 
amount of time and cost has been included in the evaluation of impacts to mineral activity 
in Chapter 3 and Appendix E of the draft and final EISs. 


1.39 Comment: To prevent unnecessary or undue degradation, the regulations should clarify 
what is meant by “not unduly hinder such activities but will assure” that they not degrade 
public lands. These statements are contradictory in that it may be that to “assure” there 
will not be “unnecessary or undue degradation,” some operations will be unduly hindered. 
BLM need not consider economics (Great Basin Mine Watch, et al., 148 IBLA 248,256). 
Therefore there is no reason to prevent the hindrance of some activities. In other words, 
the objective that provides “for the reclamation of disturbed areas” should be amended to 
clarify that “disturbed areas” include areas that are affected both directly by surface- 
disturbing activities and indirectly by dewatering, contamination, spills, etc. 


Response: The term “unduly” means beyond that needed to prevent unnecessary or 
practicality of most mitigating measures in meeting the performance standards and in 
preventing unnecessary or undue degradation. Regarding “disturbed areas,” the 
regulations are for purposes of regulating mining-related surface-disturbing activities, but 
the mandate to prevent unnecessary or undue degradation extends to all public land 
resources, whether on, under, or above the public land surface. 


1.40 Comment: I find that in the draft EIS it is very difficult to understand the complex 
nature of interlocking concepts. The draft EIS is so lengthy that one will have to read it 
several times to digest it. I think the entire document should be reviewed and rewritten to 
make the language clearer and better organize the text. 


Response: The draft EIS has been revised to produce a final EIS. To aid in reading, we 
suggest that you first review the EIS summary in the front of the document and then 
review the alternative summary tables and impect summary tables in Chapter 2. After 
this review, you can find more detail on points of interest in the remainder of the EIS. 


141 Comment: BLM's fact sheet incorrectly states that 3809s will cover all hard: <k mining 
operations. We’ ve already commented on the differentiation between locatable and 
leasable minerals. 
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Response: The term “hardrock” minerals or mining, although technically incorrect, is 
commonly used when referring to mineral resources that are locatable under the mining 
laws. 


Comment: On page 92 the EIS states that option 2 could lead to either more or fewer 
notices being submitted. Here we go again, depending on what impact BLM would 
perceive. Operators would not necessarily know if a Plan or a Notice would be required 
until they had submitted a Notice or talked to BLM. 


Response: Since option 2 would be the same way that the Forest Service now regulates 
small operations, that would be correct. Operators would not necessarily know if a Plan 
or a Notice would be required until they had submitted a Notice or talked to BLM. That 
option has been removed from the final regulations. 


Comment: Page 12, Introduction. The last “gap” (bulleted list) is an incomplete 
sentence or thought. Comment cannot be provided until a complete sentence is provided. 


Response: The missing word is, “until.” The sentence should read, “No requirements 
exist for preventing disturbances in areas closed to mineral entry until a discovery is 
determined to be valid or not.” 


Comment: Another aspect of the proposal that readers will quickly notice is that the 
section headings are phrased as questions that readers might ask themselves, complete 
with first-person personal pronouns. For example, the heading of proposed Sec. 3809.430 
is “May I modify my plan of operations?” The text of each section contains the answer to 
the question posed in the heading. Frequently, the answer is stated in terms of what “you” 
(the reader) must do. For example, the answer to “May I modify my plan of operations?” 
is “Yes. You may request a modification of the plan at any time during operations under 
an approved plan of operations.” The organization from lowest to highest levels seems to 
be a logical step. The question-answer format leaves too many ambiguities and should be 
abandoned. Although currently popular with some, the use of questions for titles is more 
suitable for an informational pamphiet rather than a regulatory document. Such questions 


belie the changes being proposed and limit the interpretation of the regulation itself. 


Response: The question-answer format is designed to make it easier for the layperson to 
locate regulations that apply to a question they may have about the requirements. 


Comment: We wish to state today that we find the presentation of the No Actior 
Alternative profoundly insufficient because it fails to incorporate BLM policies, 
memorandums, etc.. It also fails to incorporate an adequate discussion of stak programs. 
Since the current definition of unnecessary or undue degradation provides for, among 
other things, compliance with state requirements, it's therefore important to describe 
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these requirements. These omissions lead a reader to believe that much of what is being 
proposed does not exist in some form today, which is completely erroneous. BLM needs 
to more accurately portray the current mining regulatory environment. This could be 
accomplished at least in part by genuinely and realistically describing the No Action 
Alternative. 


Response: The No Action (existing regulatious) Alternative is described in the draft EIS 
on pages 29 to 36. It includes references to the state regulations and programs in 
Appendix D and discusses BLM cyanide, acid rock drainage, and other policies. We 
acknowledge that many of the proposed final regulations are within the existing policy 
and procedures. The description of the Ne Action Alternative has been revised in the 
final EIS. 


Comment: The statement in paragraph 3, Chapter | of draft EIS on page 13 that 
“everyone was technically in trespass on the public domain” is ludicrous. Upon close 
examination you will find that the public domain is in fact unowned. Trespass on the 
public domain is technically not possible. 


Response: The public domain is owned by the people of the United States. 


Comment: Several speakers this afternoon pointed out some glaring flaws and 
inadequacies in the draft EIS. Notable was the odd timing of conducting the 
environmental impact statement concurrent with the drafting of the regulations. B! M has 
confused the public in such a fashion that it taints this regulatory process. With the 
release of the draft EIS in conjunction with the proposed regulations, I found that most of 
the public (that I have been in contact with) believes that the draft EIS is the proposed 
regulations. This deception, whether innocent or by design, has led to confusion. | 
believe this is reason enough for BLM to clarify this confusion and reopen this process. 


Response: The timing of the release of the draft EIS and the proposed regulations was 
very much intentional because the proposed regulations also constitute the Proposed 
Action being considered in the EIS. The draft EIS makes very clear that the proposed 
regulations constitute only Alternative 3 and includes a copy of the proposed regulations 
as Appendix B. To use the EIS as a decision making tool, as intended by NEPA, it was 
produced and presented to the public and decision makers simultaneously with the 
proposed regulations. This r~ Jows all parties in formulating their comments to 
consider not only the prop . .__ gulations but alternatives to the proposed regulations 
and impacts of the regul ternatives. If the proposed regulations had been released 
before preparation of the _ aft EIS, there may not have been fair consideration of other 
regulatory options. If the proposed regulations were not prepared until after release of the 
draft EIS, then the draft EIS would have been deficient in net containing a proposed 
action for analysis. It is not only logical that to release the proposed regulations for 
comment at the same time as the draft EIS, but it is recommended in the CEQ regulations 
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at 1501.2 that the NEPA process be integrated with other planning processes. 
Conament: How much did the draft EIS cost us for 516 pages? 


Response: Specific information on the cost to prepare the EIS is not available. But the 
EIS was prepared by existing agency staff operating in their existing offices with the 
some help from Forest Service and Bureau of Reclamation specialists. Costs were fairly 
minimal and related mostly to travel expenses and reambursement of expenses to those 
other government agencies. 


Comment: | would suggest that the question-and-answer format be applied to the 
regulations as they now stand. | think they have served quite well, and a more readily 
understandable presentation would facilitate the goals of al] concerned. 


Response: Under whatever alternative is selected, BLM would eventually want to 


rewrite the regulations in the Plain English, question-and-answer format. The impacts 
would still be the same as described in the EIS under Alternative |. 


Comment: At a minimum, BLM needs to reinsert that word “reasonable.” The flexibility 
is needed to consider site-specific factors, cost, and feasibility. Another problem with the 
definition is the list of components included in term “reclamation.” Even though BLM 
has now clarified that these components are included where applicable, this list is 
unnecessary in light of the proposed performance standards at proposed 3809 420, which 
are sometimes duplicative and sometimes conflict with the reclamation components laid 
out in this definition. 


Response: The definition is not in itself a standard. lt is intended to define what BLM 
means when the term “reclamation” is used elsewhere in the regulations. “Where 
applicable,” replaced “reasonable” in the definition. Site-specific reclamation measures 
arrived at during Notice review or Plan of Operations approval would control the final 
on-the-ground reclamation requirements. 


Comment: 3809.1 1(g) The term “reasonably incident” is used in this section. What do 
you mean by “reasonably incident”? 


Response: “Reasonably incident” is defined in the regulations at 43 CFR 3715 and 
means activity reasonably incident to prospecting mining and mineral processing 
operations. 


Comment: ['r. disappointed that it is described as no action. | think it should be 
described as no additional action, because as the EIS is drawn up, it wants to lead the 
readers, who are really trying to educate themselves as to what this all means, that no 
action means that the miner is out there to do as he wishes, to do as he pleases, no action. 
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Respomse: Under the National Environmental Policy Act, an agency's not taking any 
action on a proposal under consideration is termed as “no action.” Throughout the draft 
and final EISs we have tried where practical to associate “no action” with continued 
unplementaton of the existing regulabons. 


Comment: The Alternative 4 requirement to “prevent irreparable harm” is too vague. 
Any disturbance could be deemed “irreparable.” 


Response: The definition would be tied to productivity of the land, which does give 
some objective measurement such as vegetation condition, slope, soil thickness, or 
watershed protection. But some judgment would have to be made on 2 site-specific basis 
as to what constitutes irreparable harm. 


Comment: Relying on BLM's asserted use of plain language, we can only conclude that 
the “minimization” performance standards proposed at 3809 420 are designed to give 
BLM regulatory tools that will justify reyecting mining proposals and making mining and 
mineral exporation on BLM-administered lands impossible. This outcome would be 
completely inconsistent with the direction Congress has given BLM on mineral 
development on public lands. 


Response: The definition of minimize has been revised in the final regulations to 


provide for reducing impacts to the lowest practical level. Practical means that the 
operation could still proceed with due consideration for other resources. 


Comment: Parts of the proposed provisions are too vague to ensure consistent 
application. For example, the terms “deleterious,” “undesirable effluent,” “alkaline” and 
“metal bearing” are not clearly defined, could be interpreted in any number of ways, and 
should be deleted. 


Response: BLM believes the terms have standard accepted definitions that are consistent 
with the intent of the regulavons. 


Comment: BLM proposes to change long-held and adjudicated definivons of terms such 
as “drifts,” “casual use” and “prudent operator” (the politically correct term now used for 
the prudent man). | am troubled by the failure of BLM to define “potentially toxic” and 
“negligible disturbance.” Understanding these two terms is critical to being able to give 
informed comment. BLM defines the term “drift,” which is described as “voluntary or 
accidental dislodgement of aquatic invertebrates from the stream bottom into the water 
column where they move or float with the current.” The scope of the 3809 Draft 
Environmental Impact Statement, 1s designed for mining related issues and therefore 
should not complicate terminology by improperly using mining. related terms such as 
“dnft” without idenufying both applicable terms. 
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Response: Terms such as “drift,” used in the EIS glossary, are there to aid the reader in 
understanding what the EIS text writer intended. They do not have any legal effect, 
especially when the two usages of “drift” have such different meanings depending on 
context. Moreover, “drift” as a mining term did not appear in the draft EIS. Other terms, 
such as “casual use” are intentionally being changed to meet objectives of the 
regulations. Where this occurs, the term is defined in the regulations, not just the 
glossary. 


Comment: The proposed regulation is lengthy and extremely complex. How does an 
individual, without a staff of lawyers understand it? | am an engincer, and | find it very 
hard to understand. 


Response: The Alternatives Summary Table in Chapter 2 of the draft and final EISs 
gives an overview of the major components of the proposed regulations and proposed 
final regulations. 


Comment: | think the term activity plan is poorly defined. Its definition doesn’t give me 
any definition. | would cite one case study. What is an activity plan? | worked on a Plan 
of Operations in Nevada. There was a situation where certain activity was not going to be 
allowed because it was in a Class | visual area. When | investigated that Class | visual 
area, it turns out it was on some district or some area management plan maps, but it had 
never been subjected to public review, and, in fact, it was not part of the publicly 
reviewed resource management plan for the BLM district. This is one example of current 
definitions that perhaps leads me as an operator wondering what is an activity plan. i 
would absolutely be required that any activity plan would have to have been subjected to 
public review and scrutiny. Otherwise, it does not exist. 


Response: An “activity plan” is a plan prepared to implement a portion of a resource 
management plan (RMP). It is a formal part of BLM's planning process. An example 


would be an activity plan for the management of a designated area of critical 
environmental concern or other special area or resource. 


Comment: The language used in these proposed regulations 1s misleading and 
contradictory. To complicate matters more, when reviewing the draft EIS, the 
alternatives (1 and 2) are inconsistent with the language of the proposed regulations. In 
other words, two of the four alternatives in the draft EIS could not be implemented. if 
these proposed regulations are enforced. | propose that these proposed regulations be 
rewritten in such a fashion so they would allow the option of implementing Alternatives | 
and 2 in the draft EIS. 


Response: Alternatives | and 2 are inconsistent with the proposed regulations because 
they constitute entirely separate regulatory approaches from the proposed regulations 
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under Alternative 3. The proposed regulations could be used only to implement 
Alternative 3. Alternative | would continue to use the existing 3809 reguiations in 
Appendix A. Alternative 2 would not use any BLM regulations, relying instead on the 
state regulatons. Alternative 4 would create a separate set of regulations that 
implemented the elements described for Alternative 4. 


Comment: Proposed Section 3809.41 5(a) provides that unnecessary or undue 
degradation (UUD) is prevented by complying with “the terms and conditions of your 
approved pian of operations.” This opens the door for BLM to prescribe amy terms and 
conditions not limited to the UUD standards. lt is difficult to imagine a definition and 
application of UUD that could be more vague and subjective. In paragraph (a) the phrase 
“necessary to prevent unnecessary or undue degradation” should be added after the phrase 
“plan of operations.” The rules should be crafted so that compliance with an approved 


Plan of Operations is sufficient to demonstrate compliance with any performance 
standards. 


Response: As stated in revised 3809.41 1(d), any terms or conditions BLM places on a 
Plan of Operations approval would be those needed to meet the performance standards in 
3809.420. 


Comment: The proposed regulations and associated documents are incomplete and 
fatally flawed in that BLM has not evaluated or considered the adverse impact of “minor” 
editing to existing regulations. As BLM notes, the existing regulations have been in 
effect for almost 2 decades. During this time a significant number of applications have 
been submitted to BLM and approved as submitted or with modification. Some of these 
BLM decisions have been challenged. and there is now a body of decisions and litigation 


that reflects the language of the existing regulations. When modifying existing regulatory 
language to make it read better, BLM also creates vagueness, ambiguity, and uncertainty. 
This vagueness, ambiguity, and uncertainty create a new learning curve for BLM staff, 
the public, the mining industry, and owner/operators on whether the editing actually 
changed the existing body of decisions, and if so, to what extent. This uncertainty will 
cause delay in getting otherwise prudent and environmentally responsible mining 
operabons approved and will open the door for frivolous appeal/litigation by amyone who 
does not want mining on federal land. 


Response: The draft EIS evaluates the impacts from complete implementation of the 
regulations as written. All changes from the existing regulations are considered in the 
impact assessment. However, the impact assessment is a prediction only, and does not 
between the proposed and final regulations is accounted for in the final EIS as changes 1o 
the proposed action. 


Comment: The urm “recreational mining” has never been defined and therefore has no 
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place in any federal EIS. 


instead the focus is on casual use activities. The EIS still discusses mining for largely 
recreational purposes. 


Comment: The Glossary is missing key definitions used in the proposed regulations. 
“Mitigation” and “minimize” are examples. Consider vastly expanding the index to 
cover all major boldface sections in the text, many more words in the text appearing in 
the glossary, and critical terms. “Patents” and “claims” are not listed, for example, in the 
index. “Patent,” but not “claim,” is defined in an excellent glossary section. 
“Attenuation” appears in neither, understandably in light of its limited use, but it (p. 113) 
and all such terms should be properly defined in the text when they first appear. 
“Mitigation” is referenced in your state-by-state regulation summary and r<ferred to on p. 
176, but appears neither in the glossary nor the index, and calls for discussion. 


Response: The purpose of the Glossary is to aid the EIS reader and not to define terms 


for regulatory or legal purposes. Changes have been made to the glossary where needed 
to further clarify terms used in the EIS. 


Comment: Table 3-5 should show these data by year and indicate the seriousness of the 
noncompliance. 


Response: Table 3-6 shows the noncompliance and reason for issuance, which can be 
used to judge the seriousness of the noncompliance. A breakdown by year is not 
available. 


Comment: We disagree with the definition of “exotic species” on page G-7 of the 
Glossary as “an animal or plant that has been introduced from another continent.” Since 
“native species” is defined on page G-15 as “a species that is part of an area's original 
fauna or flora,” “exotic species” should accordingly be defined as “a species that is NOT 
part of an area's original fauna or flora.” This is an important conservation issue in 
Nevada, where species native to one part of the state are increasingly being planted in 
other parts of the state where they do not occur naturally, sometimes with the potential for 
adverse consequences. Species native to the North American continent have the potential 
to do just as much damage as those from other continents, if introduced where they do not 
naturally occur. We recommend that the definition of “exotic species” be revised, and that 
use of species native to each project area be emphasized in the final selected alternative. 


Response: The final regulations do emphasize the use of native species in section 
3809.420(b\(5). The definition of exotic species has been revised in the final EIS to 
reflect your comment. 
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1.66 Comment: Figure 3-! uses data that is 20 years old and does not reflect current land 
Status ir: Alaska. 


Response: Figure 3-1 identifies class I areas for prevention of significant deterioration 
related to air quality. It does not reflect land status. This figure shows the mandatory 
PSD class I areas in the West established by the U.S. Congress on August 7, 1977, which 
also provided a mechanism by which each applicable air quality regulatory agency could 
establish more federal PSD ciass I areas. But only five tribal governments have 
conducted such PSD class I area redesignations since 1977. Of the nearly 625 current 
wilderness areas, only 120 are mandatory PSD class I areas. Figure 3-1 has been revised 
to include all five tribal class I areas and more detailed class I area boundaries. 


1.67 Comment: Pages R-1 to R-21, References: Some of the studies and sources cited by 
BLM in the draft EIS have been written by advocacy groups or individuals openly 
promoting an agenda. Although BLM can certainly reference these publications, it is 
inappropriate for BLM to cite to those reports as authority for a proposition. To do so 
raises questions about reliability, independence, and the nonbiased nature of the 
information BLM relies upon in its analysis. NEPA obligates the preparer of an EIS to 
use legitimate scientific information pertaining to the Proposed Action. 


Response: References are provided so that the reader knows what material was used by 
the authors to reach their conclusions. Readers can then judge the objectivity or 
reliability of the reference material for themselves. 


1.68 Comment: Table 2-3, Regulations Summary of Impacts by Alternative, you have not 
listed the impact of BLM costs for this added and sometimes judgmental regulation in 
Alternatives 3 and 4 to the taxpayers of this country. I would prefer to believe this was an 
oversight and not an intentional omission. 


Response: The costs of the alternatives to BLM, and eventually the taxpayers, is not the 
focus of the analysis. The analysis evaluates the regulatory program merits, assuming full 
implementation. Relative costs of the alternatives are estimated at the end of each 
alternative description in Chapter 2. 


1.69 Comment: As to the Table 2-3 “Mineral Exploration and Development Chart,” your 
changes, which will cause a lot of headaches for the casual prospector in particular, will 
only cause a 5% reduction in all categories over a 20-year period. This surely is a case 
where costs of increased regulation and surveillance by BLM and the Forest Service 
outweigh benefits. 

Response: The environmental benefit is not based on the reduction in mineral activity, 
but on the improved environmental protection measures in the substance of the 
regulations. 
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Comment: Number all pages, including those with Tables 2-2, and 2-3. 


Response: Page numbers have been added as requested. 


Comment: The EIS should discuss that in some states like California the counties are the 
regulating authority and that any discussion of state authority should be understood to 
mean state or county as appropriate. 


Response: Appendix D discusses the delegation of state regulation authority to the 
counties in California. 


Comment: Add something to the regulations that BLM can initiate a new reclamation 
plan like the state of Montana in the Metal Mine Reclamation Act section 82.4-337. 


Response: Proposed and final regulations at 3809.431 provide that BLM may require a 
modification to a Plan of Operations when needed to prevent unnecessary or undue 
degradation. This includes modifying the reclamation plan when needed to meet the 


performance standards. 


Comment: Draft EIS, [page 83, Mining Methods] “Ore from massive bodies is generally 
extracted by open pit mining,” reference, Hartman 1992. Actually, the trend has moved 
more to underground mining 2nd less surface disturbance for large ore bodies. 


Response: Open pit mining is still the dominant extraction method for large-tonnage, 


Comment: While the EIS effectively discusses the alternatives and their impacts, it is 
important to note weaknesses and correct them. In our copy, the final sentence on page 9, 
Summary, Alternatives Considered but Eliminated, is clearly incomplete and page 10 is 
blank. What material are we missing? 


Response: The material at the end of the summary on Alternatives Considered but 
Eliminated was mistakenly left incomplete. The complete text is contained in the same 
section of the main draft EIS body on page 65. This has been corrected in the final EIS. 


Comment: [(3809.433 and 3809.435] the last sentence of subsection (b) (in the “Then’ 
table) contains two defects. As minor detail, “areas” do not “operate.” Rather, “operators 
use areas.” It should be phrased, “You may continue to operate....” The important point 
is that, as written, it only expressly provides for the operator to continue to operate 
facilities, or in areas, not subject to the modification. The negative implication is that all 
use of facilities or areas in the modification area must cease (leaching must cease in the 
pad to be enlarged; excavation must cease in the pit to be laid back). This cannot have 
been intended. Operations may continue, under the existing terms of approval, in the area 
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or facility subject to the modification. The sentence should read, “You may continue to 


operate under your existing Plan of Operations, including at those facilities and in those 
areas that are the subject to the modification.” 


Response: In response, BLM intended that operations that are not a part of the 
modification, including portions of the facility to be modified, would not be subject to the 
new regulations and could continue to operate as approved under the existing Plan of 
Operations. The sentence has been deleted to avoid confusion. 


Comment: Page 210, Use and Nonuse Values. Table 3-30 [is] mis-identified in the draft 
EIS as table 30. 


Response: Thank you. The text has been corrected in the final EIS. 


Comment: In general, the discussions relative to Alternative 2: State Management are 
brief and incomplete compared to the other alternatives. We recommend that 
descriptions of Alternative 2 summarize programs in all states where surface mining 
occurs. This could be provided in table format and would give the reader a better 
understanding of the relative effects of this alternative on resources. 


Response: State programs are described in detail in Appendix D. 


Comment: Forest Service Alternative. The term “significant” MUST be changed since it 
has a very specific meaning in NEPA. Even though the Forest Service regulations in 36 
CFR 228.4(a) use the term “significant,” BLM would eliminate much confusion with 
operators by using a different term. Generally, the Forest Service uses the term 
“significant” to mean any disturbance greater than casual use. If BLM were to adopt the 
same criterion, then items (a, b and c) should read “Are determined by BLM to cause 
more than a negligible disturbance of surface resources.” Then the disturbance level is 
tied directly to the definition of casual use. 


Response: The term significant as used here was not intended to be applied in the NEPA 
context. BLM has dropped the Forest Service subalternative from the proposed final 
regulations. 


Comment: Please give a complete definition of what you mean by a “business day.” This 
should be included in the list of definitions. 


Response: The term “business day” refers to any day on which BLM offices were open. 
BLM has dropped “busines, day” from the final regulations and is using calendar days 


Comment: The Implementation heading on page 36, “Overall activity levels in the form 
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of new or amended Notices and Pians are decreasing.” I don't know if—] would be very 
interested to know where BLM got that information, because earlier, or later, in these 
500-plus pages, the EIS says that they're very afraid that the requests for Plans and 
Notices and mechanical use are going to increase in tremendous numbers and be very 
degrading to the surface. 


Response: Projections for future activity levels are that they will remain steady to 
slightly decreasing. A complete set of assumptions for future mineral activity levels is 
presented at the beginning of Appendix E of the final EIS. 


Comment: Section 3809.2-1(b) discusses how the environmental assessment would be 


used to determine the adequacy of mitigation measures. We suggest using the term 
NEPA document rather than environmental assessment. 


Response: The regulation citation is to the existing 3809 regulations. In the proposed 
final regulations the term environmental assessment has been replaced with NEPA 
analysis. 


Comment: Subsection (d) [3809.2] should be revised as follows: This subpart applies to 
operations that involve locatable [delete metallic] minerals; [delete some industrial 
minerals, such as gypsum; and a number of other non metallic minerals that have a 
unique property, which gives the deposit a distinct and special value.] This subpart does 
not apply to leasable and salable minerals. Leasable minerals, such as coal, phosphate, 
sodium, and potassium, and salable minerals, such as common varieties of sand, gravel, 
stone, and pumice, are not subject to location under the mining laws. Parts 3400, 3500 
and 3600 of this title govern mining operations for leasable and salable minerals. 


Response: This paragraph has been moved to 3809.2(e) and revised to make clearer the 
scope of the regulations for mineral commodities. 


Comment: Suggested change that in addition to compliance with the foregoing 
performance factors, your operation must not be found by BLM to involve undue 
degradation of the land. This could arise if the operation damages scenic, environmental, 
wildlife, recreational, cultural, or other valuable land resources and the damage singly or 
in combination, outweighs the benefits of exploitation of the particular miner | resource. 
This requirement arises from the provision in the Federal Land Policy and Management 
Act, which mandates action by the Secretary of the Interior to manage the public land to 
prevent undue degradation thereof. BLM will be glad to discuss with you the details and 
significance of this requirement in light of the facts surrounding your operation. 
Response: In the final regulations BLM has added a requirement to the definition of 


unnecessary or undue degradation that operations not result in substantial irreparable 
harm to significant resources which cannot be mitigated. 
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1.84 Comment: I propose that 3809.1 1(h) be eliminated from the proposed regulation and 
that all language pertaining to the use of a suction dredge be eliminated from the 


proposed regulations. 
Response: Suction dredging falls within the scope of the 3809 regulations. 


1.85 Comment: I propose that the term “riparian” be eliminated as it would constitute a 
taking of state property. 


Response: Not all riparian areas are part of navigable waterways that belong to the state. 
The purpose of the regulations is to protect riparian resources that are under BLM 
management. 


1.86 Comment: The Secretary of the Interior claims that the existing 3809 regulations in 
1981 define “Notice-level” operations as operations that “use mechanized earth-moving 
equipment and disturb 5 acres or less during any calendar year.” (draft EIS, page 16) The 
actual definition for “Notice-level” operations did not mention the use of mechanized 
earth-moving equipment. (43 CFR Section 3809.1-3) In practice, “Notice-level” 
operations have almost always been run without carth-moving equipment. This error is 
consistent throughout the draft EIS; i.c., it infects the analyses of the alternatives. This 
error is so misleading as to render the draft EIS completely inoperative as an informative 
document. Decision makers with this misleading information cannot make an informed 
decision. 


Response: The existing regulations require a Notice-for disturbance exceeding casual 
use but disturbing less than 5 acres not in a special category land. Casual use is defined 
as only negligible disturbance not involving the use of mechanized earth-moving 
equipment. BLM has thousands of Notices on file for the use of mechanized earth- 


moving equipment disturbing less than 5 acres. The definition is functionally correct. 


1.87 Comment: The Secretary of the Interior claims that “The factual basis for the regulations 
and the legal status of the Notice were the main issues in the 1986 suit filed by the Sierra 
Club” (draft EIS, page 16). The Secretary also claimed that the Ninth Circuit Court of 
Appeals ruled that “a Notice, as constructed in the 3809 regulations, was essentially an 
enforcement tool (to remind operators of their reclamation responsibilities), and 
enforcement actions were exempt from the requirements of NEPA” (draft EIS, p. 17). 
Two court cases were cited. The first of the two cases cited, Sierra Club v. Penfold, 
(Dist. Of Alaska, 1987), did not rule on the Notice issue. Sierra Club V. Penfold (CA9, 
1988) did rule on the Notice issue but not in the manner claimed. The Ninth Circuit 
stated, “We believe BLM does not sufficiently involve itself in the approval process to 
render Notice mine review a major Federal action requiring NEPA compliance. Without 
NEPA”"s applicability, an EA on each Notice mine is not required” (Sierra Club v. 
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Penfold, (CA9, 1988), 857 F.2d 1307 at 1314). The Court also rationalized that BLM 
would not be required to expend sufficient funds to trigger an EIS for each Notice-level 
of operations. Additionally, the Court rejected the challenge to the validity of the 1980 
regulations permitting Notice-level operations on grounds that it was untimely fled. That 
Court also noted that the Notice-level regulation was issued with an EIS and that all 
Notices submitted under that regulation were planned for under NEPA and with an EIS, 
thereby not requiring a separate EIS for each Notice. Here the Secretary appears, through 
his misleading statement, to be rationalizing that regulations for Notice-level operations 
should be changed because of the Court's decision. He forgets that the EIS for the new 
regulations on Notice-level operations can and should encompass the potential impact of 
all such operations. This draft EIS did not reflect the Court's decision. Nor does it 
attempt to set up a programmatic plan for Notice-level operations as did the last EIS. 
Programmatic planning should have been an alternative, but it was not even discussed. 


Response: The cases are cited to make clear that BLM's position that Notices are not 
federal actions has been judicially reviewed and found to be correct. Any programmatic 
planning for multiple Notices on a national level is part of this EIS analysis. More 
programmatic analysis could be conducted by BLM field offices or states if later 
determined necessary. 


Co... vt: Regulations should be written in clear, unequivocal terms. Eliminate vague 
wording. Vague words, that are open to interpretation, should not be used. Such words 
can mean anything, cither have too many loopholes that will not protect the environment, 
or will be used against the operator, and open the door to expensive legal maneuvering 
for which the public has to pay. Terms require precise definitions. 


Response: BLM has revised definitions in the final regulations in response to comments. 
These revisions should reduce or eliminate uncertainty about specific meanings. In 
addition, the preamble to the final regulations explains what BLM intended, or did not 
intend, regarding definitions or concepts. As future policy or definition questions arise, 
BLM will issue policy memorandums or manuals and handbooks to guide the field 
offices. 


Comment: The proposed regulation equates “minimize” with “avoid or eliminate,” 
which is a corruption of the English language. For example, BLM includes the word 
“minimize” in a number of performance standards that are critical to preventing 
unnecessary or undue degradation. BLM's definition of minimize could mean reducing 
the adverse impact to the lowest practical level. Or depending on the BLM reviewer of 
the operation, it may also avoid or eliminate impacts, which is entirely contrary to the 
meaning of minimizing impacts. To prevent something like erosion, which is in the new 
proposed regulations, BLM not only has to implement these proposed regs, but also has 
to repeal the law of gravity. To prevent pollution or prevent acid rock drainage, not only 
does BLM have to impose these new regulations, but it also has to repeal several laws of 


Comments & Responses 3” Planning Process 


1.91 


1.92 


standard entirely changes the meaning and scope of the particular standard and needs 
correction. BLM should not allow itself to be drawn into inconsistent implementation of 
this definition. 


Response: The definition of minimize has been revised in the final regulations to 
provide for reducing impacts to the lowest practical level. Practical means that the 
operation could still proceed with due consideration for other resources. BLM 
understands that some impacts or conditions cannot be eliminated. 


Comment: The draft uses “minimize” in a number of places and should instead use the 
term “prevent.” Just because a mining company cannot afford to adhere to an 
environmental standard, it should not be permitted to ignore environmental protection 
language that describes in clear and straightforward language the environmental standards 
to which the companies will be held. 


Response: BLM recognizes that all impacts cannot be eliminated or prevented. The 
intent of the regulations is that impacts be minimized to the lowest practical level. 
Practical is not based upon what a company can afford but upon technologies and 
practices reasonably considered to be cost effective. 


Comment: In conjunction with a new proposal consistent with the National Research 
Council report, BLM should issue a new or supplemental EIS analyzing in detail the 
alternatives to BLM's proposed 3809 effort that were the subject of the NRC report 
conclusions and recommendations; and new regulatory flexibility analyses (RFA) to 
reflect the more limited issues addressed in the new proposal. The draft EIS and initial 
RFA (IRFA) prepared by BLM in conjunction with the proposed rule were completely 
inadequate, and the failures of those documents are magnified in light of the 
recommendations and conclusions of the NRC report. 


Response: The final EIS incorporates the conclusions and recommendations of the NRC 
report. 


Comment: Before instituting reform of the existing regulations, BLM should perform a 
careful analysis of the existing regulatory system, including a careful analysis of the 
adequacy of BLM staff and resources to implement 3809. There are doubtless many 
opportunities to enhance the effectiveness of 3809 implementation through measures such 
as reallocation of current resources, improved training, and development of policy 
manuals and guidance documents. 


guidance documents; and looking for opportunities to improve the program since its 
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inception in 1981. BLM is proposing many of the regulation provisions because 
administrative changes have not proven effective in addressing program deficiencies. 


Comment: The CEQ rules require that an agency must revise a scoping determination 
“if substantial changes are made later to the proposed action, or if significant new 
circumstances or information arise which bear on the proposal or its impacts” (40 CFR 
Section 1501.7(c)). Under this standard, the NRC report must be considered in the 
scoping context because it presents “significant new circumstances or information which 
bear on the proposal or its impacts.” Failure to consider the NRC report at this point and 
to allow public comment as part of the EIS process appears to be a violation of the CEQ 
rules and Administrative Procedures Act. 


Response: BLM did reopen the comment period upon release of the NRC report so that 
the public could comment on the draft EIS and proposed regulations in light of this new 
information. The NRC report and additional comments were used in further scoping and 
resulted in the formulation of more alternatives for the final EIS. 


Commr at: Only now that the proposed rules have been given to the public and the 
existing egulatory system has been discussed by the National Research Council (NRC), 
can adequate scoping meetings be held to determine what would constitute the proper 
scope of any proposed changes to the existing 3809 regulatory program. The proposed 
rules are not only inconsistent with the recommendations of the NRC report, but in light 
of the NRC report, the proposed rules cannot be issued before completion of an adequate 
EIS. BLM needs to acknowledge the fact that its draft EIS is inadequate and reopen its 
scoping process to address the problem that exists .”ith the 3809 program. 


Response: The scoping process does not close until the final decision is made BLM did 
reopen the comment period on the draft EIS and proposed regulations in light of the NRC 
report. The final EIS adequately considers both aspects of the NRC report relevant to the 
3809 regulations and public comments on the proposed regulations and draft EJS. 


Comment: It is readily apparent from the December 8, 1999, memorandum that the 
leadership of the Department of the Interior has already directed, for all intents and 
purposes, BLM to completely disregard the instructions from Congress in Sec 357 of 
H.R. 3423. Content aside for the moment, that the internal memorandum was not made 
available to BLM staff until almost 6 weeks after the comment period was reopened begs 
the question of how BLM was able to proceed in reopening the comment period if there 
was still a question of how Sec. 357 might apply to the NRC study and the proposed rule. 
Once BLM received the memorandum, the Administrative Procedures Act (APA) 
required BLM to republish the notice reopening the comment period and give the public 
the Solicitor’s interpretation of 357. The APA and the tencts of fair and rational 
rulemaking require that the congressionally mandated | 20 days for accepting public 
comment not begin until after BLM gives the public notice of the December 8, 1999 
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memorandum. Since both congressional action in the form of Sec. 357 and the 
“interpretive” memorandum issued by the Solicitor changed the scope of the rulemaking, 
NEPA procedures require BLM to withdraw the entire proposed rule and formally 
rescope the entire proposal. The mandate by Congress to include consideration of the 
NRC study recommendations has definitely caused issues to be raised that are not 
reasonable extensions of those already considered by the public. 


Response: The memorandum issued by the Solicitor on interpretation of section 357 of 
HR 3423 is merely the internal legal opinion of the departmental counsel. The 
memorandum did not change the scope of the rulemaking. BLM has considered all 
comments received on the proposed regulations and draft EIS in light of the NRC report. 
Only upon publication of the final regulations can the Department and BLM take a 


position on how the final regulations satisfy the requirements of section 357 not to be 
inconsistent with the NRC recommendations. 


Comment: In the October 26, 1999 notice reopening the comment period, BLM failed to 
address any of the issues raised above in our letters submitted in May 1999. BLM’s 
failure to address these issues renders the proposal, even one that complies with 357 of 
HR 3423, vulnerable to legal challenge. BLM must correct these flaws, prepare a proper 
and legally sufficient supplemental EIS (SEIS), and publish that SEIS along with 
whatever rules BLM proposes for public comment before proceeding to a final rule. 


Response: The purpose of the reopening notice was to reopen the public comment 
period, not to respond to comments already received during the previous comment period. 
BLM has considered comments collected during both periods in preparing the final 
regulations and final EiS. 


Comment: An overarching comment is the absence of any summary and analysis of 
responses to the 21 “invited” issues listed in the February 9, 1999 Federal Register notice 
about the proposed rules that were ‘ater partially amended on October 26, 1999. There is 
overlap between the total 31 “invited” issues that BLM has not clarified. 


Response: BLM has considered comments collected in response io the Federal Register 


notice and reopening notice in preparing the preamble for the final regulations and the 
final EIS. 


Comment: The proposed regulations, draft EIS, and Benefit-Cost study do not reflect the 
significant findings and 16 recommendations in the Research Council study. The draft 
EIS is so inadequate that it precluded meaningful analysis. CEQ’s NEPA regulations 
direct that an agency shall prepare a supplement to a draft environmental impact 
statement if “[t}here are significant new circumstances or information relevant to 
environmental concerns and bearing on the proposed action or its impacts.” 40 CFR 
Section 1502.%c). The NRC report presents a textbook example for application of the 
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CEQ mule. The NRC Commitice was convened at the direction of the Congress to look at 
the adequacy of existing regulations for hardrock mining on public lands and to make 
recommendations for nceded changes. The committee gathered data and information, 
including information that BLM did not consider the draft EIS, evaluated that data. 
apphed its expertise to that data and analysis, and made recommendations relating to the 
proposed action that was the subject of the draft EIS. The congressional limitation that 
BLM may promulgate on'y rules that are not inconsistent with the NRC report is also a 
significant “new circumstance” that should be disclosed and discussed in a supplemental 
draft EIS. Therefore, BLM should withdraw the present rule and publish a new 
supplemental EIS evaluating the alternatives proposed in the NRC study. The NRC study 
is clear. Very few changes are required in the federal regulatory programs that govern 
hardrock iaining. In fact, many of the BLM proposals conflict directly with the NRC 
conclusions and recommendations. BLM musi. therefore, withdraw the current proposal 
and publish a new proposal, together with a revised EIS, that addresses only the limited 
regulatory gaps recognized by the NAS study. See, NRC report, pages 7-9. A 
supplemental EIS would be a suitable vehicle for a consistency evaluation. This 
consistency evaluation should consist of two clements: (1) an analysis of how and 
whether the proposed rule addressed recommendations and conclusions presented in the 
NRC study and (2) a detailed discussion of the consistency of cach element of the 
proposed 3809 rule with the NRC study. 


Response: Because the NRC (1999) report was released after publication of the draft 
EIS, it is not considered in the draft EIS analysis. The final EIS has been updated to 
include the conclusions and recommendations of the NRC report. A table has been added 
to the final EIS that to compare provisions of the existing regulations and proposed final 
regulations with the conclusions and recommendations of the NRC report. The Proposed 
Action has been changed in response to public comments, the NRC report, and later 
congressional requirements. An additional alternative has been included in the analysis. 
But a supplemental EIS does not need to be prepared. CEQ regulations do not require a 
supplemental EIS if the agency does not substantially change the Proposed Action or the 
new information is not significant. That is the situation with the NRC report. Changes 
made to the final EIS do not constitute a substantial change in the Proposed Action 
because the preferred alternative in the final EIS is still within the range of alternatives 
analyzed in the draft EIS. Nor does the NRC report constitute significant new 
information or circumstances relevant to environmental concerns. The environmental 
issues discussed by the NRC report are also long-standing program issues that were 
previously identified through scoping. Alternative 5 of the final EIS does address 
specifically the regulatory gaps found by NRC (1999). The features of that alternative 
were for the r.ost part already considered by the other alternatives and have been 
separately set forth in a separate alternative for case of consideration. 


Comment: BLM should initiate a much more limited rulemaking that would implement 
only the regulatory changes recommended by the NRC Committee. BLM should consult 
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with western states to determine how the NRC recommendations may already be 
implem ted by state laws and regulations, and then consul with the states to craft 


appropnate regulatory language that would implement the NRC recommendations 
without preempting or duplicating cxisting state programs. If BLM ascides to proceed 
with the current rulemaking, it should revise the proposed rules to conform to the NRC 
recommendations, revise the draft EIS to reflect the new information in the NRC report, 
and respond to comments, incorporate an “NAS Alternative” and republish both the 
proposed rule and draft EIS for public comment. 


Response: After the NRC released its report (NRC 1999), BLM consulted with the states 
on how to best address the report's recommendations. BLM has added to the EIS 
analysis an alternative that is limited to the NRC's regulatory change recommendations. 
In addition, BLM has revised Alternative 3, the Proposed Action , so that it is not 
inconsistent with NRC's recommendations. We have added Alteruative 5 to cover the 
altcrnative to which you have referred. 


Comment: The public comment process on the proposed regulations, draft EIS, and 
Benefit-Cost study are segmented and fatally flawed in that the perunent documents were 
not prepared concurrently and were unavailable for umely, meaningful review and 
comment. 


Response: BLM disagrees that the documents were unavailable Although not all 
documents were included within the draft EIS, they were available upon request at 
various locations. Between the first comment period of 60 days and the second comment 
period of 120 days, individuals had ample opportunity to obtain. review, and comment on 
relevant documents. 


Comment: Because BLM's draft EIS fails to even consider a large number of reasonable 
alternatives, BLM must supplement its draft EIS. See 40 CPR 1502.%a) (the ‘draft 
statement must fulfill and satisfy to the fullest extent possible the requirements 
established for final statements..’). If BLM fails to consider these alternatives in its final 
EIS, any final 3809 rules will be invalid. See, e.g. Natural Resources Defense Council v. 
Hughes, 437 F. Supp. 981, 990 (D.D.C. 1977) (holding federal coal leasing program 
invalid for failure to adequately consider alternatives and enjorning the federal defendants 
from taking any steps to implement the program) Even if BLM addresses these 
alternatives in its final EIS, that alone will not be sufficsent to cure the defects in the 
current draft EIS because the purpose of having two stages to environmental impact 
analysis is to allow a meaningful opportunity for public comment on BLM's analysis and 
to allow BLM to take adequate response measures to correct errors or explain its position. 
Uniess a new supplemental draft EIS is issued providing a hard look at all reasonable 
alternatives, the entire final 3809 rule is legally defective. The consideration of all 
reasonable alternatives is at the ‘heart of the environmental impact statement.’ Yet. as 
these and previous comments make clear. BLM has ignored several reasonable 
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ahernatives, including those in the NRC report, that seem to be at the forefront of interest 
to most perties—inchuding Congress—but not BLM. Indeed, the errors in the alternative 
analyses are so fundamental and pervasive that a new draft EIS, with further public 
comment, is needed to cure those defects. 


Response: BLM considered a broad range of alternatives in the u.— EIS, eliminating 
some from further study while carrying others forward for detailed analysis in the draft 
EIS. The public commented on these alternatives, both before and after NRC report was 
released. (The NRC report was mailed to everyone on the EIS mailing list by the 
National Academy.) Conclusions and recommendations for regulatory and program 
changes made in the NRC report fall within the range of alternative considered in detail 
by the draft EIS. BLM has further refined these alternatives in the final EIS in response 
to comments from those who were given copies of the NRC report. The resulting final 
EIS alternatives are a logical extension of the alternatives presented in the draft EIS and 
do not warrant preparing a supplemental EIS. 


1.102 Comment: If changes to the regulations move forward, NMA endorses the NRC report 
as the best template for appropnate rulemaking and related actions under the current 
statutory scheme. Given the NRC report finding that ‘improvements in implementation of 
existing regulations present the greatest opportunity for improving environmental 
protection and the efficiency of the regulatory process,’ it does not make sense from a 
public policy, resources, or environmental protection perspective to proceed with the 
current overreaching proposal. BLM should, therefore, withdraw the current 3809 
proposal in favor of (1) adopting the administrative and implementation improvements 
recommended by the NRC report, (2) developing limited rules consistent with the NRC 
report, and (3) seeking new legislative authority, as needed, to implement NRC report 
recommendations not now within the statutory authority of BLM or the Department of the 
internor. 


Response: Making regulatory changes does not preclude also making administrative 
improvements in program implementation. BILM intends to proceed with both courses of 
action as a way to address al! of the NRC recommendations, both regulatory and 
nonregulatory 


1.103 Comment: Given the NRC Committee's recommendations and the congressional 
mandate that BLM may not promulgate rules inconsistent with those recommendations. 
BLM should withdraw its proposed 3809 rulemaking and draft EIS. In place of the 
current regulatory proposal, BLM should begin a more limited rulemaking that would 
implement the regulatory changes discussed in the NRC report. In addition, BLM should 
issue a new or revised draft EIS discussing and considering an alicrnative within the 
context of the NRC report. 


Response: BLM has added an alternative in the final EIS that would limit changes to the 
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regulations to just those “regulatory gaps” identified in the NRC report. 


1.104 Comment: Most irritating about NRC's report is that NRC refused to allow PLP to 
participate in the scoping and commenting on drafts of its report. Gregg Clark, on behalf 
of PLP, requested to be permitted to scope and to comment on drafts on the NRC report 
but was denied. Though, he presented some comments, without secing any draft, those 
comments were not addressed in the report. When Congress ordered the NRC study, it 
did not confine its study parameters to large miners or to even medium miners. Certainly 
the NRC study was also to address small miners. But the NRC study is a dismal failure in 
that regard. Clearly, it failed to address the concerns of small miners. The reason for 
NRC's ignoring small-miner concerns is that over regulation has prevented most small 
miners from mining, and NRC was looking only at existing mining operations, ic. large- 
to medium-scale operations. Had NRC interviewed small miners who cannot operate duc 
to over regulation, it would have made other recommendations. Congress believed that it 
was reasonable, in the preparation of the ordered study, for NRC to interview a number of 
small miners, especially those who cannot mine though they keep their mining claims. 
(P.L. 105-277, Sec. Of the Interior, Title I, sec. 120, signed by the President on Oct. 21, 
1998) This, NRC clearly failed to do. Because the NRC report failed to address small 
miners and their concerns, it did not do what Congress directed, and it is therefore 
unreasonable. Only reasonable studies can be incorporated by reference. Because the 
NRC report is unreasonable, it cannot therefore be incorporated by reference into the 
Proposed 3809 Regs. or the draft EIS. 


Response: BLM did not control, direct, or otherwise oversee the NRC report effort. 
Comments on the report and process used to prepare the report should be sent directly to 
NRC. As for using the NRC report in preparing the regulations and EIS, Congress 
directed BLM to consider the report in the rulemaking. Furthermore, BLM believes the 
NRC report was a reasonable and objective study, which can be used in combination with 
other information to guide preparation of the draft EIS and Final Regulations. 


1.105 Comment: Most of us have attended and spoken at BLM meetings held within our local 
areas. The local BLM people were attentive, polite, and took a lot of notes. Here in 
Montana the prospector/small miner was lumped nght in with the large mining 
operations, and any attempt to make a distinction was ignored. The question and answer 
period was quite useless, as the questions asked were responded to by “I don't know” or 
“We are unable to answer that question.” Nearly everyone left the meeting feeling quite 
betrayed by BLM in general. 


Response: Attendees at al] public hearings were allowed to speak and identify 
themselves as those chose. Some said they represented large mining companies. Others 
said they were small miners or prospectors. No one was restricted from making 
comments because of their affiliation or lack thereof. 
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Comment: The Federal Register dated 10/26/99 asserts that BLM made numerous 
revisions to the proposed regulations as a result of comments received on or before May 
10, 1999, but has given no summary or analysis of those comments—only that some are 
being considered without rationale or description of ones rejected and why. Further, the 
Federal Register (page 5674) says that BLM is “supplementing the proposed rule with 
recommendations from the NRC report and raising some related topics.” The Federal 
Register also notes that it is responding to comments on the BLM estimate of burden 
hours for the original proposed rule—only to then say it will be done at an unspecified 
future date. With one exception, the proposed regulations have not been revised, only that 
they will be. The Benefit-Cost study is being revised, but 90+ days after the Federal 
Register notice has not been completed and released for public review and comment. 


Response: BLM has revised the analyses required under Executive Order 12866 and the 
analysis will be released to the public when the final rule is published. 


Comment: PUBLIC PARTICIPATION: Should the public be allowed to review existing 
agreements. BLM has not stated the purpose, costs, and pros and cons of the public 
review of an existing agreement that is in compliance with both federal and state law and 
regulation. It is not clear whether: 

(a) BLM, the state, or both take public comment since both federal and state 

programs are involved, or 

(b) the scope of public review, or 

(c) whether BLM or the state will respond to comments about state law, 

regulation, or policy. 


Response: BLM has determined that advance public participation will occur for 43 CFR 
3809.200(b) agreements where BLM defers to state administration of some or all of the 
requirements of the regulations. Existing agreements that do not defer administration to 
the states have BLM and the state retain their respective authorities and mainly share 
information between the agencies are not expected to have issues of any conflict of law, 
regulation or policy or cost impacts. Such agreements should be made available to the 
public. 


Comment: With respect to BLM’s consideration of and response to these and prior 
comments, Barrick asks that BLM review and respond directly to its comments rather 
than relying on or responding to a “content analysis” of the comments. Barrick has 
reviewed the “content analysis” of the comments on the proposed rulemaking and draft 
EIS that was prepared by the USDA Forest Service Content Analysis Enterprise Team 
and distributed by BLM in July 1999. Barrick has not, of course, completed a detailed 
comparison of the content analysis report with the actual comments filed with BLM. But 
after just a cursory review it is apparent that the content analysis report has omitted 
important comments, there is at least one glaring omission. Barrick and others 
commented extensively on Appendix E to the draft EIS. (See Barrick's 1999 Comments 
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at 32-41.) Appendix E describes the methodology and assumptions used by BLM to 
project environmental impacts in the draft EIS. Barrick commented that “the analysis and 
conclusions contained in Appendix E, . . . are the linchpin of the draft EIS"( Barrick’s 
1999 Comments at 32). Barrick then explained that BLM had ignored important factors, 
properly implemented those methodologies. Barrick is also aware that other mining 
companies, organizations, and individuals commented on Appendix E of the draft EIS. 
The extensive comments on Appendix E are completely omitted from the interim content 
analysis report. To the extent that BLM decision makers, including members of BLM’s 
3809 Task Force and EIS team, have looked at the content analysis report rather than the 
actual comments, those people are unaware of one of the most significant criticisms of 
the draft EIS and its analysis. 


Response: BLM only used the content analysis report only as an example of types of 
comments received. We agree that the report did not contain all substantive comments. 
We reviewed all comments before revising the final regulations and preparing the final 
EIS and considered all comments received during both comment periods. We considered 
all substantive comments and responded to them in the final EIS, preamble to the final 
regulations, or both. We have combined similar to facilitate the analysis and preparing of 
responses. 


Comment: BLM has not appropriately responded to our concerns. As you mentioned 
earlier, there were some draft scoping regulations, the informal versions that went out for 
public comment. In spite of hundreds if not thousands of comments from the mining 
substantially changed. They are just about the same they were before. And that is 
troublesome. One could conclude from this track record that BLM may take a similar 
approach to comments on the proposed regulations and the EIS before us. We wish to 
remind BLM that public comments are to be fully considered, as you've stated at the 
outset, and they are to be fully considered in rulemaking for the proposed regulations as 
well as mandated by NEPA. We trust and encourage BLM to hear our voices and to 
modify the proposed regulations in the draft EIS to recognize existing regulatory 
programs and the NRC report. 


Response: BLM has considered all public comments received during scoping. We have 
modified the final regulations and final EIS in response to comments received and the 
results of the NRC study (NRC 1999). Responses to comments are presented in both the 
preamble to the final regulations and in the final EIS. 


Comment: | believe that the information in your 43 CFR 3809 should have been 
disseminated more in the public domain, over radio stations and newspapers so that the 
public would know more about these meetings. If it wasn't for the clubs and PLP putting 
out the information, there wouldn't be half the crowd that is here today. 
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Response: For cach public hearing, press releases were given to the local media. But 
BLM has no control over whether radio stations or newspapers choose to publish the 
inf ; 


Comment: What is going on with the address change? Originally we were supposed to 
send all letters to Reno; now we are supposed to send them to some place in Washington, 
D.C. We want to make sure that all the filings get counted. We are familiar with your 
tactics. 


Response: The Reno mailing address was used for all comment on documents for this 
rulemaking. 


Comment: I heve sat on water board committees, ad hoc committees, and it is appalling, 
gentlemen, that you would come up with these regulations without the input of the 
people. It’s ridiculous. It’s arrogant. And it’s not right. 


Response: We held many scoping meetings with the public, consulted with the states, 
and met with industry and environmental organizations, all before developing the 
proposed regulations, which have then been subject to further public review and 
comment. 


Comment: There should have been a longer time frame between the books [draft EIS] 


Response: BLM scheduled the public hearings so that everyone had at least 30 days to 
review the material before the hearing. Not all comments had to be provided at the 
hearings. Written comments could be provided up to the close of the 90-day public 
comment period. Comments were again solicited for 120 days at the end of 1999. 
Overall, commenters had more than a year to review and prepare comments on the 


proposed regulations and draft EIS. 


Comment: When the dust clears and BLM determines which alternative it will proceed 
with, I surely hope that proposed regulations will again be circulated and all parties will 
be given a chance to comment. The time frames involved for developing fair and 
enforceable regulations cannot be hurried even though it appears that the Administration 
is pressing for final actions before the next elections. 


Response: The proposed regulations constitute the alternative with which BLM is 
proposing to proceed. Comments on the proposed regulations are then used to develop 
final regulations. 


Comment: These rules follow a directive from Secretary of the Interior Babbitt to 
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promulgate new rules, and many of these rules seem to follow Secretary Babbitt's 
directive without due consideration and response to thousands of public comments 
questioning the need for new regulations. BLM should reconsider its decision to cut off 
public comment and should take more time to consider public comments on the proposed 
rules. BLM should not take any further action on these regulations until the NRC study is 
complete. Then, if there are any recommended changes, there should be a comment 
period long enough to give scasonal operators in the field enough time to receive the 
information and respond to it after their field season. 


Response: BLM reopened the proposed regulations for public comment after the NRC 
(1999) report came out. The public could review and comment on the proposed 
regulations for more than a year before the last comment period closed. BLM has 
considered the public comments questioning the need for the proposed regulations and 
believes the changes are warranted. Chapter | of the final EIS has been written to 


provide additional rationale for the proposed regulations. 


Comment: We attended the public hearing in Elko, Nevada on 3/25/99. We traveled 50 
miles to attend, arriving at 3:45 PM. The room was open, podium positioned with a 
microphone, information displayed, but no government employees were there! Six more 
people showed up while we waited for 20 minutes. We all left without giving testimony. 
We were not going to travel 100 miles to come back, or wait more than 2 hours. We all 
thought that the government did not want our comments and was wasting taxpayers 
dollars again. 3:30 is mighty early to break for cocktails! 


Response: We are sorry we missed your participation in the public hearings. On March 
25, 1999, BLM held two public hearings in Elko, Nevada. The first started at 1:00 p.m 
and ended when all in attendance had been allowed to comment on the draft EIS and 
proposed regulations. A second hearing started at 6:00 p.m. and ran until all in 
attendance had been allowed to comment. 


Comment: The NRC report was commissioned to study the overlap of local, state, and 
federal programs currently in place and to facilitate the definition of what is the need for 
this regulatory initiative by BLM. We also request that you extend the comment period 
from May10 to 120 days past the July 31 deadline for the NRC study. I believe that this 
Policy Act (NEPA). Since we're pretty confident that the NRC study will already point 
out and reaffirm that the existing regulatory programs are doing a pretty good job and a 
significant regulatory change is really not necessary to prevent undue and unnecessary 


Response: The comment period was extended on October 26, 1999 for 120 days to allow 
for more public comment in light of the NRC report (NRC 1999). A copy of the NRC 
report was sent to everyone on the EIS mailing list. The report did recommend 


Comments & Responses 41 Planning Process 


1.119 


1.121 


significant changes in the regulations. 


Comment: I don’t understand this payment in kind. It's not clear to me how that would 
be effective, how it would be effected. I think it’s too risky. We're going to end up with 
acreage in New Hampshire when what we want, even though it’s not your jurisdiction, is 
acreage fixed where it has been disturbed. 


Response: The intent is to mitigate the impacts of the operation by providing an 
alternative resource that compensates for the effect. For example, if an operation would 
result in the loss of a wildlife watering source, it might be possible to offer alternative 
sources at another location, compensating for the impact on wildlife. While ultimately, 
reclamation of the disturbed area is desired, it may not be practical to mitigate the effects 
of many activisies during mine thout using offsite mitigat hni 


Comment: The current draft of the proposed changes contains substantial shortcomings 
that need to be addressed. The vague language throughout the draft does not address such 
important issues as ground water protection and the dumping of mine waste on 
nonmining claims. These failings need to be corrected so that the document will meet 
your call for strengthening to prevent unnecessary or undue degradation. 


Response: Terms used are often indefinite because of the site-specific nature of mining 
and the potentially affected resources. The main purpose of the regulations is to establish 
a process that will provide for the review of proposed Plans of Operations and the 
development of mitigation to prevent unnecessary or undue degradation of the public 
lands, including such resources as ground water. The legality of placing mine waste on 
nonmining claims is not within the scope of these regulations. The regulations look at the 
technical requirements for mine waste facilities regardless of claim status. 


Comment: All documents, and especially the proposed regulations, use vague and 
inconsistent wording and terms that are open to a wide range of interpretation with 
significant opportunity to be inconsistently applied at the field level and between BLM 
state offices. Sloppy, imprecise wording. and poor/incomplete definitions lead to 
unrealistic public expectations, uncertainty by BLM staffs responsible for implementing 
the law and regulations, frivolous administrative appeals, and uncertainty by the 
owner/operator of BLM's expectations. 


Response: Terms used are often indefinite because of the site-specific nature of mining 
operations and the potentially affected resources. The main purpose of the regulations is 
to establish a process that will provide for reviewing proposed Plans of Operations and 
developing mitigation to prevent unnecessary or undue degradation. 


Comment: The proposed regulations, Benefit-Cost study and draft EIS use anecdotal 
and biased information. These include: Reference to the Red Dog Mine, Alaska as a 
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“specific example of the value of collecting more baseline information...” without also 
lead federal agency for the EIS and for water discharge permitting at the Red Dog Mine 
or that the Red Dog Mine is private land with minerals owned by an Alaska Native 
Corporation and therefore not subject to either the existing or the proposed 3809 
regulations. 


Response: The value of more baseline information applies to all agencies involved, 
whether it's BLM, EPA, or a state regulatory agency. 


1.122 Comment: The proposed regulations, Benefit-Cost study, and draft EIS use anecdotal 
and biased information. These include: Inferences to 27 million households that would 
be adversely affected appear unsupported and overstated as “proof” that the proposed 
regulations must be adopted (B/C study, page 61), if for no other reason than not all 
federal lands associated with the referenced 27 million households that were mined at the 
turn of the last century or earlier and are not now open to mining under the federal mining 


laws, existing regulations, or the proposed regulations. 


Response: The initial analysis referenced the estimated number of people and 
households in the study area because it is the values that people place on changes to 
environmental attributes that are important in evaluating the net economic benefits of the 
regulation. It is widely accepted that people place positive values on improvements to 
environmental quality. The calculations in the initial analysis were an attempt to show 
that small positive values held by many people can result in substantial values in the 
aggregate. The final benefit-cost analysis makes it clear that such calculations are for 
illustrative purposes. In addition, for illustrative purposes, the final benefit-cost analysis 
includes some calculations based on the estimated number of people and households 
living within 5 miles of mine sites. 


1.123 Comment: Environmental Consequences, Water Quality and Other Affected 
Environment sections for Alternative 2: State Management. These sections should 
inform the public that many states do not have a NEPA process and that in a number of 
cases states would not conduct as thorough investigations of environmental impacts for 
the new mines or expansions. Where state mining agencies do conduct reviews, they 
seldom evaluate alternatives to determine the least damaging project. Nor do states 
assess the cumulative impacts as required under NEPA. EPA, the public, and other 
agencies through the NEPA process have been able to greatly improve the design of 
several recently proposed mines to avoid acid rock drainage. We are concerned that more 
acid rock drainage and other impacts may be generated from mines that are not rigorc—. 
reviewed following the NEPA process. 


Response: We have added some text in the final EIS on state NEPA programs. BLM 
acknowledges that the NEPA process can give a broader review than media-specific 
permitting programs alone. At the same time, the in-depth technical review resulting 
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from these programs is extremely helpful in preventing unnecessary or undue 
degradation. BLM believes that a combination of the two procedures best addresses the 
environmental issues of mining on public lands and is the basis for the proposed federal- 
State programs in the regulations at 3809.200. 


1.124 Comment: Under Section 3809.5 (Definition of Terms) regarding the definition of 
reclamation, BLM should consider changes (4) to read “Salvage, storage and placement 
of growth medium,” and make “establishment of self-sustaining revegetation” a separate 
item. 


Response: Salvage and storage activities, while conducted in anticipation of 
reclamation, are not reclamation themselves. The current item (+) in the definition 
captures the definition’s intent. 


1.125 Comment: BLM's response to the statutory command to seek more public comment is 
focused solely on supporting its 3809 proposal rather than seeking any meaningful dialog 
on merits of the entire NRC report. In the supplemental proposed rule BLM addresses 
only a limited number of the NRC report's recommendations and does not reference any 
of the NRC report's conclusions that do not support BLM’s proposed changes to its 
surface management regulations. 


Response: BLM was not seeking comments on the merits of the NRC report in the 
reopening but comments on its proposed rule, and disclosing changes in that rule that we 
were proposing in view of the NRC report. 


1.126 Comment: The draft EIS does not state that BLM contacted key federal or state agencies 
that have data bases on mineral production, revenue, and costs. Likewise, it is not 
apparent from a review of the References in the draft EIS that BLM contacted any state 
mining association or mineral policy group for information specific to mineral 
production. 


Response: BLM contacted several organizations and policy groups for information on 
mineral production and attended meetings with such groups as the Nevada Mining 
Association, the National Mining Association and the Northwest Mining Association. 
Minerals data was obtained from sources such as U.S. Geological Survey, industry 
publications, and the Mineral Policy Center. Industry sources of data for mine cost 
analysis such as the “Mine Cost Services” were used to develop analysis of impacts. 
BLM reviewed these data sources and cited in the References the sources used in the 
analysis of the alternatives. 


1.127 Comment: The U.S. Environmental Protection Agency (EPA) recently finalized its 
National Hardrock Mining Framework document. That document, which sets forth EPA's 
plans and strategies for regulating hardrock mining, envisions a much greater role for 
EPA in the regulation and oversight of hardrock mining than EPA has traditionally 
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closure/reclamation, and bonding of hardrock facilities. These plans include in each EPA 
region designating hardrock mining coordinators who will serve as experts for all 
mining-related matters within the region and coordinate with state and other federal 
agencies on hardrock mining issues. 


Response: The referenced EPA framework document is not regulatory and as such does 
not convey any new authority to EPA. The Proposed Action assumes that BLM will 
continue to coordinate its actions closely with EPA and all other state and federal 


agencies with oversight roles in hardrock mining regulation. 


Comment: In June 1995, EPA executed an interagency agreement with BLM, the Forest 
Service, and the National Park Service to coordinate the agencies’ actions for noncoal 
mines and mineral processing facilities on public lands. The agreement establishes a 
National Interagency Coordinating Committee of senior management agency officials 
whose jobs is to coordinate areas of mutual interest, facilitate training and information 
and personnel exchange, make recommendations to appropriate agencies, and “seek 
means to reduce the environmental impacts from mining and mineral processing on 
public lands.” These agreements and policies, which are not even mentioned in the draft 
EIS, certainly are relevant to an assessment of future impacts from the No Action 
Alternative. 


Response: These types of agreements and policies have been added to the final EIS, and 
the analysis for the alternatives does consider these items. However, the agreement is 
only an implementation tool and does not change any operating or reclamation 
requirements. 


Comment: Should it be deemed necessary to approve all or certain parts of the revisions, 
then we recommend that it be done in conjunction with the current position of the 
industry as responsible environmental stewards of the land. We would also hope that the 
same spirit of cooperation be given in the implementing and enforcement of the revised 
regulations, should that occur, and that industry be included in developing any highly 
controversial issues before they are finalized. 


Response: BLM will work constructively with the industry, state, and federal agencies, 
the interested public, and all others involved to ensure that the 3809 regulations are 


implemented in a balanced and environmentally sound manner. 


Comment: While | applaud BLM's effort to modernize the mining industry and protect 
our scarce resources, I believe that BLM should work together with, rather than in 
Opposition to, mining industry leaders to bring about change. 


Response: Starting in 1997, BLM has consulted extensively with the industry, state and 
federal agencies, and involved and interested public through formal scoping and comment 
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periods, public meetings, and other forms of contact. The Proposed Action is designed to 
allow the industry to conduct mining operations on public lands and continue to protect 
natural resources on public lands. 


Comment: The alternative also provides in very gray wording citizen input in three 
reclamation bonds after closure. The draft EIS failed to study the following effects of 
lengthened process for final bond release. 


Response: The analysis of the alternatives includes these types of situations. Appendix E 
was developed to determine the changes in mineral activity based on the alternatives, and 
the impacts of citizen input were recognized and dis’ assed... 


Comment: Some of the studies and sources cited by BLM in the draft EIS have been 
written by advocacy groups or individuals openly promoting an agenda. Although BLM 
can certainly reference these publications, it is improper for BLM to cite to those reports 
as authority for a proposition. To do so raises questions about the reliability, 
independence, and nonbiased nature of the information BLM relies upon in its analysis. 
NEPA obligates the preparer of an EIS to use legitimate scientific information pertaining 
to the proposed action. See 40 CFR Section 1500.1(b). 


Response: BLM used a variety of sources, including the most recent and available 
information, to support its analysis in the draft EIS. If information is presented that is 
more up to date, specific, or relevant, then that information will be included in the final 
EIS to strengthen and validate the decision making process. 


Comment: Please listen to our comments and use good science in making your 
decisions. Don't hamstring your own agency into becoming more inefficient and less 
environmentally friendly. 


Response: BLM relies on the best available data in reaching its decisions. Our intent is 


to make the proposed final regulatiors as efficient as possibie and continue to protect 
natural resources on public lanJ: 
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PURPOSE AND NEED FOR ACTION 


2.01 Comment: | strongly urge. in fact, | demand that the BLM refrain from interpreting. 
changing, or in any other manner touching existing laws in the USA. The Department of 
the Interior's stated goal to terminate mining on public ground is contrary to existing law 
and due process. The new regulations attempt to do with those what special interest 
groups were unable to do by repealing the 1872 Mining Law and taking away hardrock 


Response: The 3809 regulations do not change any laws, but implement the 
requirements of the Federal Land Policy and Management Act, which directs the 
Secretary of the Interior to prevent unnecessary or undue degradation. The Department of 
the Intenor does not intend to terminate mining on public lands. Mining ts and will 
continue to be a legitimate use vf these lands 


2.02 Comment: BLM failed to adequately describe its proposal during the scoping process. 
Useful and comprehensive scoping comments could not be provided, and a range of 
alternatives suggested, until a definitive statement of Purpose and Need for the proposed 
revision is prepared. 


Response: During the scoping process BLM explained the purpose of and need for 
changing the 43 CFR 3809 regulations, based on the agency's internal review of the 
regulations and success and failures in the field. During the scoping period and the public 
comment meetings the public was asked to provide ideas on ways the regulations could 
be improved and different alternatives to implement these changes. BLM then provided 
two working drafts of the proposed regulations during the scoping process and met with 
industry, interest groups, and the states on regulation issues for these working drafts. 


2.03 Comment: The citation to the 1992 effort in Secretary Babbitt's memorandum is 
disingenuous at best, for his directive is contrary to the recommendations of a task force 
of BLM employees. The suggestion by BLM in the preamble, draft EZS, and elsewhere 
that the present rulemaking is a logical outgrowth of the process that began in 1991 is 
equally misleading. The 1992 task force report found no need to change the definition of 
“unnecessary or undue degradation,” the performance standards, or the relationship with 
state governments. The concerns that were raised by the 1992 review have been 
addressed either by other agency guidance or by adopting the final use and occupancy 
regulations. The remaining issues raised by the 1992 task force report, the Notice-level 
threshold and adjustments to the definition of casual use. are relatively minor. This task 
force also recommended expanding bonding requirement: . additional use in occupancy 
authority, and more manual and handbook guidance to encourage consistency in the field. 
deficiencies that BLM sets out to correct in its proposed rule were not identified by the 
BLM's own task force. Many of these so-called “deficiencies” surfaced for the first time 
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in Secretary Babbit's January 6, 1997 letter initiating the current rulemaking cffon. In 
short, BLM's attempt in the preamble of this rule to paint a picture of orderly. reasoned 
deliberation leading up to the proposed rule is fiction. 


Response: As commented, the BLM task force in 1992 found deficiencies in the existing 
program specialists, the public scoping process, consultation with the states. and the NRC 
report (NRC 1999). Many of the same people on the 1992 task force serve on the current 
task force. The proposed and final regulations represent a continuum of these 
participants’ efforts to date. 


Comment: The scope of the proposed 3809 regulations has been greatly expanded, as 
compared to the existing regulations, in a manner that exceeds the intention and purpose 
of the onginal regulations. Fundamentally, this is illustrated by the ttle of the 3809 
regulations, which is “Subpart 3809 - Surface Management.” The first objective of the 
surface management regulations (3809.2(a) is to “Provide for mineral entry, 
exploration....pursuant to the mining laws in a manner that will not unduly hinder such 
activites but will assure ‘hat these activities are conducted in a manner that will prevent 
unnecessary or undue degradation and provide protection of non-muineral resources of the 
Federal Lands.” The intention of 3809 is clearly focused on surface management of 
federal land. The proposed regulations improperly expand the scope to include 
management of natural resources that are already within the authority of other federal 
agencies (wetlands, ground water, surface water). The scope of the proposed regulations 
should be reduced to respect existing federal authority, as well as state primacy and 


authonty, 


Response: The title, Surface Management Regulations, refers to activities that occur on 
the surface or disturb the surface. But the resources that can be affected by surface 


disturbance include those both above and below the surface and those outside the area of 
direct disturbance. This has been the case with the existing regulations. Although there 
is overlap with the authority of other regulatory agencies, the BLM requirement to 
prevent unnecessary or undue degradation to these resources exists independent of that 
overlap. As discussed in the NRC (1999) study, BLM is also the landowner/ manager of 
public lands and needs to assure that the public resources are protected. 


Comment: Section 3809.1(b) provides for “maximum possible coordination with 
States.” The proposed regulations, however, are directly contrary to this stated purpose 
because they preempt and/or require BLM duphcation of state environmental and 
reclamation programs and standards: 


Response: The remaining part of that quotation is, “...to ensure that operators prevent 
unnecessary or undue degradation of public lands. Preempuon would only occur where 
needed to prevent unnecessary or undue degradation. 
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2.06 Comment: Draft EIS, page 18-24, Introduction. This discussion of the issucs raised 


during scoping is all subjective narrative. In only once case is an actual quantity or 
weight, of comments provided (“one comment suggested __.“). For every other issuc, the 
reader has no indication if an issue was mentioned once or thousands of times. BLM 
apparently made no attempt to weigh the issues on the basis of the public comment. The 
quantity or relative magnitude of comments on a particular issue must be provided to 
discern the real issues of concern. 


Response: The purpose of scoping is to identify issues to be considered in the analysis. 
This section of the EIS simply states what issues and alternatives were identified and is 
based on qualitative comments that relate specific actions to environmental concerns, and 
not on popular opinion. A single comment can identify a critical issue. Conversely, 100 
comments may not be adequate to make something an issue if it 1s not within the scope of 
the analysis. 


Comment: The proposed regulations do not consider the other already-existing federal 
and state laws and as a result will duplicate or conflict with existing requirements. The 
effect will be significantly higher costs to industry and more costs to BLM without any 
environmental benefit. 


Response: The proposed final regulations and environmental analysis consider other 
regulations and provide the framework for working cooperatively with the states, while 
addressing the gaps in the regulatory program identified by the NRC report (NRC 1999) 
and dunng agency scoping: 


Comment: | is irresponsible for BLM to precede its presentation of the need for these 
regulation changes with a picture of the Berkeley pit in Montana, when BLM could have 
chosen from a host of environmentally factual, award-winning projects and showcase 

mines to depict modern mining practices and to support a factual, truthful version of 

Alternative | as the preferred alternative. ' ‘ have thought that the 
of the BLM was above using such low-ba a» holding today’s mining industry 
responsible for activities that occurred SO years ..o or more as well as insinuating that 


these practices occur today. 


Response: The presentation of the Berkeley pit slide as part of the introduction at the 
public comment meetings was discontinued as soon as its identity as a histonc non-BLM 
operation became known to the hearings officers. The intent of the slide was to show an 
open pit and pit lake as a regulatory issue. [he use of this specific slide was incorrect. 
Other pits and pit lakes on public lands should have been used to illustrate the example. 


Comment: The regulations need to be revised to include several objectives and policy 
statements in the cxisting regulations. The current section 3809.0-6 provision must be 
included |. the scope/purposes section. Proposed 3809.1! states that the purposes of the 
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proposed regulations are to prevent unnecessary or undue degradation of public lands and 
provide maximum possible coordinaton with states to avoid duphcation and ensure that 
result. There is no statement of the legainy required purpose to provide for activites under 
the miming laws in a manner that will not unduly hinder those activities as is provided as 
follows in 43 CFR 3809.0-2(a) of the current regulations: The objectives of this 
regulation are to: (a) Provide for mineral entry, exploration, location, operations, and 
purchase pursuant to the mining laws in a manner that will not unduly hinder such 
activities but will assure that these activites are conducted in a manner that will prevent 
unnecessary or undue degradation and provide protection of nonmuneral resources of the 
federal lands; such a statement should be added in Proposed 3809.1. The draft EIS and 
proposed regulations do not recognize the congressional declaration of policy in secon 
102 of FLPMA that the “public lands be managed in a manner that recognizes the 
Nation's need for domestic sources of minerals... from the public lands including 
implementation of the Mining and Mineral Policy Act of 1970...” 3809.0-6 states it is the 
policy of Interior to, “encourage the development of Federal mineral resource: and 
reclamation.” Is this no longer BLM's policy? If the proposed elimination of these 
objectives and policy statements from the 3809 regulations signals that BLM has decided 
to deviate from Congress’ clear statements in FLPMA or the Mining and Mineral Policy 
Act of 1970 that hardrock mining on federal lands should be encouraged, this significant 
change should be highlighted in the NEPA analysis. 


Response: The Department of the Interior does not intend to terminate mining on public 
lands. Mining is and will continue to be a legitimate use of these lands. Not including 
policy statements in the regulations does not and cannot change congressional mineral 
development mandates under the Mining Law. FLPMA, or the Mining and Mineral 
Policy Acts of 1970 and 1980. We have many substantive and procedural requirements 
to follow in managing mineral development oa public lands, including the Clean W ater 
Act, the Clean Air Act, the Endangered Species Act. the National Environmental Policy 
Act, and the National Historic Preservation Act. We decided not to cite them in the 
regulations because a complete list would be exhaustive A list of laws, orders, or 
reviews that apply to mining activites on public lands is presented in Appendix C of the 
final EIS. 


Comment: Examples of an antimining agenda include BLM's proposal to define the 
term “mitigation” using language from the NEPA rules to give BLM the option of 
stopping mining by requiring that mining avord all impacts whether or not those umpacts 
would constitute “unnecessary or undue degradation” within the meaning of Federal Land 
Policy and Management Act or whether it even would be feasible to avoid the impact. 
Mining does cause environmental impacts. These impacts, however, can be and are 
manimized and reduced, but they cannot be eliminated. BLM’s proposal reveals that the 
agency has lost sight of its basic authority and mission under FLPMA. BLM’'s demand 
for compensation for any residual unpacts violates the FLPMA «standard. 
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Response: We have used the definition of mitigation from the NEPA rules so that no 
particular type of mitigation will be precluded from consideration in preventing 
unnecessary or undue degradabon. The requirement to implement mitigating measures 1s 
ved to measures needed to prevent unnecessary or undue degradation and does not create 
another regulatory standard to preclude all impacts. We understand that many muning- 
related impacts can be minimized or reduced, but not eliminated. Due and necessary 
degradation could still occur under the regulations as provided for in FLPMA. In 
compensatory mitigation the impact in one area is offset, or compensated for, by a 
resource enhancement or substituon somewhere cise. But the standard 1s still to reduce 
the overall im_ acts to what is due and necessary. One example would be to compensate 
for the loss of a wildlife watering source by building a replacement watering source 
outside the disturbance. This replacement source would “mitigate” the unnecessary or 
undue impact to wildlife from the loss of open water in the project area. 


Comment: The policy statement included in the existing rules (3809.0-6) should be 
retained within any proposed rules because it is a vital component of the regulations and 
its inclusion 1s required to ensure consistency with the congressionally mandated NRC 
study. 


Response: Removal of the policy statement is not inconsistent with the NRC rey’. 
NRC did not recommend it be detailed in the regulations or conclude it was essentia) to 
regulatory purposes: 


Comment: The rules that govern hardrock mining on BLM lands (43 CFR 3809) need to 
be strengthened and enforced to protect the health and safety of communities nears mine 
sites and to prevent the degradation of our public lands. The current rules do not 
adequately protect our public sands or allow BLM to deny mining operavons where they 
don't belong. Strengthen the existing and proposed rules. Compames go bankrupt and 
stick the taxpayers with the cleanup costs. The impact of today's massive mines U4 use 
chemicals such as cyanide to extract metals have caused one devastation after another 


Response: The final regulations contain increased procedural, performance, and 
enforcement provisions that will better protect public land from unnecessary or undue 
degradation. Requirements for all mining to undergo NEPA analysis and public review 
will improve project planning and resource protection. The enumeration of performance 
standards and the new definition of unnecessary or undue degradation would give more 
protection to resources not protected by other statutes and would prohibit substantial 
wreparable and unmitigatable impacts to significant resources. Expanded bonding 
requirements for all disturbance greater than casual use. along with provisions for 
financial penalties, will improve compliance and protect resources where operators are 
unable or unwilling to implement the required reclamation 


2.13 Commment: Why do we need the proposed rule? Change is not justified. BLM oust 
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develop a meaningful statement of purpose and need. Current regulations are working 
fine. Present environmental protection laws are working sufficiently. What's the problem 
that BLM is trying to fix? We do not need to fix things that are not broken and waste 
time and agency resources. BLM needs to give examples of where the regulatory system 
has failed. BLM has either ignored all requests for clear and compelling justification or 


not been able to document any problems to support the need for the proposed regulations. 
Problems can be addressed by better administration of the existing rules or by the states. 


Response: The purpose and need section of the final EIS has been revised to give more 
information on the issues and problems BLM needs to address with the proposed 

with the existing regulations. In 1999 BLM surveyed its field offices for operations under 
the existing 3809 regulations that had been abandoned by their operators, and where BLM 
had spent, or was likely going to have to spend, monies to reclaim the disturbance. The 
combined field office response reported some 530 operations that had been abandoned 
under the existing 3809 regulations since 1981, where BLM had, or was going to, spend 
funds to reclaim the lands. The actual number of abandonments is even greater because 
not all abandoned operations will require remediation. Another reason for changing the 
existing regulations is to address the results of the National Research Council report 
(NRC 1999). Although concluding that the existing program is generally well 

improved environmental protection, NRC reported that some regulation change was 
needed. The report listed six key regulatory gaps in the existing 3809 regulations and 
presented nonregulatory findings or recommendations for changes in the program. A 
number of the NCR study findings would clearly require regulatory changes to address. 
Other findings, related to program implementation, may still be best addressed through 
final EIS analyzes two alternatives in response to the NRC report and other scoping 
issues: Alternative 3-th- Proposed Action—and Alternative S-the NRC Recommendations 
Alternative. 


Comment: It is BLM’s responsibility to be certain that these distant impacts do not 
degrade public lands, which do include wetland and aquatic habitats. 


Response: The requirement under FLPMA to prevent unnecessary or undue degradation 
applies to public lands both inside and distant from the area of operations. Potential 
impacts to these lands would be determined during reviews of Notices or Plans of 
Operations. 


Comment: The following alternatives will have severe impacts: Alternatives 3 and 4 

will cause more adverse environmental impacts because they encourage trespass mining 
and discourage compliance by making rules that are unnecessary, if not impossible, for 
most to operate under. Adopt regulations that encourage compliance and that are 
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enforceable with current BLM staff unsupplemented by the GAGS [Greed Advocacy 
Groups}. All good rules and laws are based on the concept that they were fairly 
meet any of these criteria. 


Response: The environmental analysis is conducted under the assumption that the rules 
in the alternatives would be fully implemented. The decision maker would have to 
consider large-scale noncompliance and enforcement needs under certain alternatives in 
selecting a final alternative for implementation. 


2.16 Comment: For those few who do not follow the current regulations, it is unjust to 
penalize the majority of miners and mining companies to pay for this small number of 
reclamation to be of the highest quality. But new regulations simply for more control 
without a common sense approach will only hurt BLM-miner working relations. 


Response: We have found more than 500 cases where miners have abandoned 
needed in part to make sure that disturbance is reclaimed without taxpayer funding. 


2.17 Comment: I'm opposed to the drafting of the resolution 3809 concerning the federal 
takeover of land, the closing of roads and waterways, which is a direct violation of our 
U.S. Constitution. 10th Amendment. 


Response: The 3809 regulations do not address closure of state roads or waterways. The 
regulations are to implement the Federal Land Policy and Management Act (FLPMA). 
FLPMA was passed by Congress in 1976 and is consistent with Article 4, Section 3, 
paragraph 2 of the U.S. Constitution, which states in part, “The Congress shall have 
power to dispose of and make all needful rules and regulations respecting the territory or 
other property belonging to the United States...” 


2.18 Comment: Why have my tax dollars been spent to draft the EIS on the 3809 regulations, 
when Congress placed a moratorium on the spending of my tax dollars for this study? 
Why have your superiors ignored the orders of the federal court and the spending 
moratorium issued by the Congress of the United States, and the objections of the 
Western Governors Association? The funds to produce this report were clearly 
sour 


Response: There was no spending moratorium on producing the EIS or drafting the 
regulations could be produced. Last year Congress required that the NRC study be 
completed and comments obtained for 120 days on the proposed rule before the 
regulations were finalized. Recently Congress has directed that the final regulations not 
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be inconsistent with the NRC recommendations. 


Comment: This wordy expansion goes far beyond the clear and concise wording in the 
existing 3809.1. It can be read as a somewhat veiled threat. The use of the word “must” 
is inappropriate and unnecessary. Any regulation is a “must” action; the use of the word is 
therefore redundant at best. 


Response: The use of the word “must” in the proposed regulations is to make operators 
more aware of their responsibilities and to distinguish between requizements and sections 
of the regulations that give the operator choices. 


Comment: Paragraph 3809.1(b) is wordy. In effect, it cedes power to the state over 
public lands, a position that is spotty at best. With the existing memorandum of 
understanding between California and BLM, state concerns can be addressed without 
either duplication or usurping of power. Only when a project proponent is forced to go 
through the state system for a project wholly on the public lands do duplication and 
increased costs result. 


Response: Proposed 3809.1(b) does not cede power to the states over public lands. 
Instead it recognizes that state regulations also apply on public lands and emphasizes that 
one purpose of the regulations is for BLM and states to coordinate their effort so as to 
avoid wasting resources on duplication, yet ensure the prevention of unnecessary or 
undue degradation. 


Comment: On page 11 of the draft EIS, the ‘gap’ beginning with the words “BLM lack 
provisions for...” is simply untrue and is filled with “weasel words’ that arouse a curiosity 
of what the particulars actually were. It presents a hazy justification for what could lead to 
many unpleasant situations. 


Response: The issue is that in the past it has proven difficult and time consuming to get 
court orders to enforce violations of the 3809 regulations, even with compelling 
environmental justification. Most U.S. attorneys and magistrates don't want to be 
bothered with such relatively small actions, especially where the regulations are less than 
clear on the performance standards that must be followed. As a result, BLM is often left 
with unreclaimed and abandoned operations. 


Comment: The ‘gap’ beginning on page 11 of the draft EIS with the words “Mitigation 
is not defined to allow BLM...” reflects the environmental view to taste. The 
‘reclamation’ noted is not reclamation but restoration—an outcome proposed by 

here is a punitive action (compensation) or bureaucratese for a fine—an action only a court 
of law can dispense after due process, a process that would be short-circuited by other 
changes found elsewhere in the proposed 3809 regulations. 


Comments & Responses 54 Purpose and Need for Action 


2.25 


2.26 


Response: The intent is not to require financial compensation, but to provide a means of 
mitigating environmental impacts through offsite compensatory actions, such as habitat 
improvement or building of replacement water sources, to bring the overall project 
impacts below the level of causing unnecessary or undue degradation. 


Comment: Most gold mines are located in the western United States in areas of public 
land. BLM and to some extent the Forest Service manage these lands. Therefore, any 
significant changes to the 3809 regulations would greatly affect U.S. gold production and 
employment at the mines. 


Response: Impacts from the proposed 3809 regulations and the alternatives on mineral 
production and employment are described in Chapter 3 and Appendix G of the EIS. 


Comment: Congress has directed BLM to “Foster and Encourage mining.” Changing 
the 3809 regulations as proposed will cause many mining operations to close down and 
discourage any new ones. 


Response: Congress has also directed BLM tc prevent unnecessary or undue degradation 
of the public lands. The regulations attempt to balance these two mandates and provide 
for mining operations to continue subject to the prevention of unnecessary or undue 
degradation. 

Comment: The rules are intended to prevent major and minor environmental harm to 
public lands and are achieving this now. To hamstring the workload of BLM geologists 
with more review requirements and bonding paperwork will only create more confusion 
and less on-the-ground or in-the-fieid inspection time, where the real benefit is for 
environmental compliance. Don’t hamstring your own agency into becoming more 
inefficient and less environmentally friendly. 


Response: BLM ficid staff participated in developing the proposed and final regulations. 


help them perform their jobs and prevent on-the-ground problems. 


Comment: The regulatory changes proposed are attempting to address all situations. 
This approach contradicts the successful approach of the last 200 years. Because of the 


wide variety of situations, you cannot address every one. You can't make any regulations 
totally ironclad. If you try to do that, I don’t think you're going to be successful. In fact, 
the result is usually an increase in governmental and corporate bureaucracies designed to 
either close loopholes or find loopholes. These changes will create needless loss, 
needless bureaucracy. and increased costs, all of which are unrelated to the primary task, 
which is good stewardship of our natural resources. 
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Response: While BLM agrees that it is not possible to address every conceivable 
situation in the regulations, the regulatory changes proposed in the alternatives respond to 
problems that have occurred in the past 20 years. BLM also believes that the proposed 
of Operations have enough flexibility to successfully address site-specific needs. 


Cosament: In case after case, outdated and often inaccurate predictive models were 
relied on to make regulatory decisions, and emerging technologies, such as in situ mining, 
were not anticipated when these regs were first developed. There are case studies that 
make it clear that these regulations need to be updated. 


Response: BLM agrees that there have been many changes in mining techniques, 
reclamation science, and environmental analysis methods since 1980. Updating the 
regulations to consider these is one of the purposes of the proposed regulations. 


Comment: Any regulatory review or analysis that fails to look at the question of where 
and when mining should take place is doomed to fail. What's needed is a clear 
description of what environmental impacts fail and regulations must prevent and what 
impacts must be mitigated, and when does the impact of large-scale mining operations on 
other resources or other land constitute unnecessary or undue degradation of public lands. 
Others commented that they appreciate BLM’s recognition here that the Mining Law 
precludes the use of the proposed 3809 regulations as an unsuitability mechanism. 


Response: Congress has already decided that all public land, unless otherwise 
withdrawn, is available for entry and development under the Mining Law of 1872. This 
law is amended by the Federal Land Policy and Management Act of 1976 (FLPMA), 
which requires that operations conducted under the Mining Law not result in unnecessary 
or undue degradation. The purpose of the 3809 regulations is to prevent unnecessary or 
undue degradation and not to decide when and where mining should take place. Other 
processes, such as land use planning, under Section 202 of FLPMA, and withdrawals, 
under Section 204 of FLPMA, are used to identify and segregate areas from operation of 
the Mining Law. 


Comment: The draft EIS does not adequately address the impact of the proposed 
regulations on exploration. BLM's approval process for exploration must recognize that 
mineral exploration is fundamentally a phased and iterative undertaking. All Notice 
issues or regulatory gaps in the Notice-level process for exploration could be solved by 
improved administration and implementation of the existing 3809 regulatory program. 
The proposed changes will not result in improved administration, a higher level of 
environmental protection, or better reclamation. 


Response: BLM does understand that exploration is an iterative process, and that 
Notices for exploration need to be amended as the results of initial exploration efforts are 
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received. The Notice process in the proposed final regulations provides for this to occur. 
NRC (1999) did identify a regulatory gap for Notice-level exploration operations. NRC 
Recommendation | is to require financial assurance for the reclamation of ail disturbance 
greater than casual use, including reclamation. 


Comment: The rationale for changes in the rule are clearly sufficient. Additionally, we 
offer the following as further justification for the proposed rule change. The existing rule 
has allowed the permitting, operation, and expansion of mines that later suffered major 
failures. If every failure could be demonstrably traced to malfeasance, misfeasance, or 
nonfeasance, one could conclude that the incompetence or criminal behavior of mining 
companies was solely at fault. We believe that these failures were predictable and that 
foreseeable failure is a prima facie argument that “unnecessary and undue degradation” 
has taken place and clearly places the problem on an inadequacy of the rule. Will the final 
draft acknowledge and incorporate this additional reason for proceeding with the rule? 


Response: The final EIS acknowledges the types and numbers of situations where 
projects have been abandoned and we have been left with reclamation responsibilities due 
to deficiencies in the regulations. Since this is programmatic analysis, specific cases are 
not discussed in detail. 


Comment: After reviewing the proposed 3809 regulation book, one would be led to 
believe that mining is causing grave environmental danger to public lands. Your own 
data that | found on the Internet shows very few instances and very low percentages of 
public land acreage involved of Notice-level mining and no instances of court actions 
being taken to ensure compliance with the existing regulations. Plans of Operations and 
large-scale mining (including the small miner) are well regulated by current state and 
federal rules. Upon first reading the draft EIS, | was interestea in the amount of land 
actually touched by mining. Using figures from BLM, only 0.08% of all public lands 
managed by BLM have been touched by mining, and this amount includes exploration 
that is known to have a minimal disturbance on land. This amount also includes 
reclaimed lands. For an analogy to this, the amount of lands managed by BLM is roughly 
equal to the size of the states of California and Texas combined. Of that amount, the 
amount touched by mining is roughly equal to one-third the size of Rhode Island, 
including reclaimed lands. kt is making a mountain out of a molehill. Given the minutely 
small amounts of land that have been touched by mining, it is crucial to understand that 
the National Research Council (NRC) has found that no changes need to be made to the 


3809 regulations to maintain public land qualit 


Response: Court actions have been taken in specific instances, but the individual cases 
are not discussed in the EIS. While the amount of public lands actually disturbed by 
mining is a relatively small percent of the total, the impacts are not confined to just the 
area of direct disturbance. The NRC (1999) report did, in fact, find that the existing 3809 
regulations need to be changed to improve environmental protection. The NRC report 
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recommended six changes (or gaps) to the existing regulations and many nonregulatory 
changes to be made in the program to maintain public land quality. 


Comment: Draft EIS, page 1, Summary: BLM states that “Congress...[has] increasingly 
recognized the need for improvement in BLM’'s Surface Management Program under the 
existing 3809 regulations.” There is no evidence that Congress has endorsed Secretary 
Babbitt’s plan to revise the 3809 regulations. To the contrary, Congress has acted twice 
to address problems with BLM's plan, first, to explicitly require consultation with the 
Western Governors, and more recently to require the National Academy of Sciences 

in fact, questioned BLM’s action. 


Response: The statement in the draft EIS is referring to the results of several General 
Accounting Office (GAO) reports prepared in the 1980s (e.g. GAO 1987a,b, 1988, 1989) 
that recommended that the Interior Department take action to ensure against abuse under 
the Mining Law. GAO conducts program audits on behalf of Congress. 


Comment: On February 16, 1999, in public meetings with the Hardrock Mining 
Committee, Board of Earth Sciences of the National Academy of Sciences, speakers from 
BLM offered many justifications for BLM’s pian to promulgate the new 3809 rules. But 
in response to questions from the NAS panel, BLM demonstrated that it has not created a 
record that will support the major proposed changes to the rule. When asked by panel 
members for examples of unnecessary or undue degradation (UUD), or the failure of the 
current regulations or state laws in controlling UUD, Messrs. Leshy, Pry, Schwarz, 
Anderson, and Boyd all failed to offer a single example of UUD, either that occurred 
because of the inadequacy of current state or federal regulations, or otherwise. Despite 
many opportunities to collect and present such evidence, BLM has simply not done it. 


Response: In 1999 we surveyed its field offices, asking them to list all operations under 
the existing 3809 regulations that had been abandoned by operators and where we had 
spent or were likely to spend funds to reclaim the land. The combined field office 
response listed some 530 operations. The actual number of abandonments is even greater 
since not all abandoned operations will require remediation. All of these operations 
represent example of unnecessary or undue degradation under the existing regulations. 


Comment: The proposed requirement to backfill open pits would impose an unnecessary 
economic hardship on companies, but it would do something worse. It would eliminate 
the access to remaining mineralization in an open pit to future generations. 


Response: We have removed the presumption for backfilling from the final regulations. 
The amount of backfilling required, if any, would depend upon economic, environmental, 
and safety factors, including the ability to access mineralization in the pit area should 
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2.35 Commment: BLM should have the lead regulatory role on BLM lands. The states, with 


New Mexico a notable exception, have generally proven themselves to be unreliable on 
such mafters. 


Response: Since in most cases the state regulations also apply to public lands, We have 
proposed regulations that provide for joint federal-state programs under 3809.200s. 
These joint programs also list minimum requirements under 3809.203 needed to prevent 
unnecessary or undue degradation. 


Comment: The Federal Government is NOT supposed to be involved in the public 
sector in this fashion. The Department of the Interior is supposed to manage parks and 
wilderness areas with approval by the U.S. Senate, only. Declaring all open public lands 
to be wilderness or under wilderness protection violates the Department's mandate for 
existence and operation. 


Response: Nowhere do the proposed regulations declare, or provide for the declaration 
of, any public lands to be wilderness or under wilderness protection. The wilderness 
study and designation process is separate from regulation of mining activities under the 
3809 regulations. 


Comment: Battle Mountain Gold suggests that the proposed regulatory revisions 
incorporate one particularly resounding change, which when considered independently 
from the other problems and mistakes, has the potential to drastically reduce this 
Nations’s ability to develop the mineral resources on which it depends. BLM's proposal 
would result in its metamorphosis from a land management agency to an environmental 
protection agency. This despite the fact that other statutory and regulatory programs 
establish independent environmental protection requirements administered by different 
authorities. BLM's proposal would impose another layer of regulation, duplicative and 
potentially contradictory to the comprehensive set of requirements already in place. Such 
an approach is not consistent with Administration's efforts to reinvent a more effective 
and efficient grevernment. 


Response: BLM is mandated under the Federal Land Policy and management Act 
(FLPMA) to protect the resources on public lands from unnecessary or undue 
degradation. This mandate applies to all resources on public lands. Where other statutory 
administered by different agencies, BLM intends to rely on those agencies to protect the 
subject resources. But BLM reserves the nght to supplement those requirements if they 
are not sufficient to prevent unnecessary or undue degradation. As discussed in the NRC 
(1999) study, BLM is also the landowner/ manager of public lands and needs to assure 


that the public resources are protected. 


2.38 Comment: BLM is holding itself to a different standard than that applied to industry in 
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preparing this EIS. No proposed action was originally put forward for scoping at the 
beginning of this EIS process. And | know from experience, such a hollow proposal from 
@ mining company would have been returned as incomplete, and no NEPA activities 
would have been initiated. 


Response: A different level of detail is obviously required to conduct the site-specific 
analysis for a mining project than for a programmatic EIS conducted on nationwide 
regulations. BLM produced two working drafts of the 3809 regulations during the 
scoping process (February 1998 and August 1998). These regulations are not unlike a 
mine project proposal that is also refined during the scoping process in response to public 
and agency comments. 


Comment: The Interior Department has the audacity to say that without these revised 
regulations environmental damage will continue, and the taxpayer will have to pay for the 
cleanup. | would ask the Department of the Interior to explain what environmental 
damage is occurring and where this damage is taking place. | further ask where BLM has 
spent taxpayer money cleaning up environmental damage caused by mining activities 
regulated under a Plan of Operations under the current 3809 regulations. 


Response: In 1999 We surveyed our field offices, asking them to list all operations 
under the existing 3809 regulations that had been abandoned by the operator, and where 
we had spent, or were likely to have to spend funds to reclaim the land. The combined 
field office response listed some 530 such operations. The actual number of 
abandonments is even greater since not al] abandoned operations will require 
remediation. Many of these operations were under a Plan of Operations, and We have 
had to spend taxpayer moncy in reclaiming sites. 


Comment: It is unreasonable to expect state and federal regulators and an operator to 
agree on or complete bonding agreements within a time frame that competitive small 
businesses need to survive. Small miners will not have the capital to “work out” 
disagreements in Federal Court, nor will a small business survive the inevitable delays 
such a system will generate. A BLM manager hostile to an operator or to mining in 
general could simply delay a small miner to death. To add a public comment period and 
include hordes of nonprofessionals is ludicrous. The 2-year review is ludicrous. BLM is 
subjecting miners who to live in “environmentally oppressed” regions to unfair delays. 
We cannot all afford to go to court, to go to work. People in rural western states have 


been economically punished, and this type of rule can only damage us further. 


Response: BLM believes that 2 years is more than adequate for the operator and BLM to 
establish the amount of the financial guarantee for grandfathered Notce-level operations 
Presently, even the bonds for large-scale mining projects can be worked out in several 
months 
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243 


244 


Comment: The proposed regulations contain language that could make BLM the de 
facto judge of title and the controller of water rights as well 2s giving BLM final veto 
not ensure any more environmental protection. 


Response: BLM does not adjudicate water rights. But We have to consider the impacts 
of its acthy = =: water quantity and quality. Such assessments and decisions are based on 
preventing unnecessary or undue degradation and in no way can change use or property 
nghts. 


Comment: Suction dredging generally causes no surface disturbance at all, and since 
this activity takes place in the rivers and streams and not on the land, it should be under 
the State Department of Fieh and Game's authority and regulation, not BLM or Forest 
Service authority. 


Response: Firsi, not all streams are considered navigable in the legal sense of the 
definition that would make them state lands. Second, activities that support suction 


dredging, such as equipment staging and access, do occur on BLM lands along 
streambeds and are subject to BLM regulations. 


Comment: The proposed rules go far beyond these five “problem areas,” addressing 
issues that are unrelated and beyond the scope of these topics. 


Response: The five topics mentioned during scoping were initial issues presented for 
public consideration. Other items were identified by the public during scoping, internally 
by BLM program specialists, and as a result of the NRC study. 


Comment: Prescribing inflexible requirements so that al] companies must conform to a 
“one-size- fits-all” approach to environmental management is unrealistic. The nature of 
ore bodies is unique, as is the particular geologic, climatic, and social setting in which 
they occur. Successful environmental management occurs where federal, state, and local 
agencies can work with industry to solve site-specific problems. Under Alternatives 3 
and 4, district and state office BLM people will be limited in their ability to address the 
unique characteristics of cach mine site. Mine personne! will be reluctant to try novel 
approaches to environmental management because of che more ngid standards imposed 
by the new regulations. Innovation will be stifled for the sake of uniformity. 


Response: The proposed regulations (Alternative 3) are the opposite of the “one-size- 
fits-all approach” the commenter mentioned. They contain general outcome-based 
performance standards and rely on site-specific and project-specific reviews to develop 
any additional detai! that may be needed to prevent unnecessary or undue degradation 
Alternative 4 is much more prescriptive, in part, to illustrate the difference in regulatory 
approach and results. 
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245 Commment: What shout Bureau of Reclamation lands? Some claims pre-date the Ist form 
withdrawals. 002(c) include patents in National Wild and Scenic River corndors where 
the patent is only for the mineral estate. 


Response: Without any other specific regulatory requirement. the 3809 regulabons 
would be used to regulate locatable mineral activines on these lands. Decisions on lands 
under the management of the Bureau of Reclamation (BOR) would be subject to 
consultation and concurrence by BOR, which is provided for under 3809.41 1(a(3) vii). 


246 Comment: This rulemaking does not focus on outcomes but rather adds troublesome 
definitons and performance standards. BLM has not reviewed any on the ground 
“issues” within the context of the current regulations to determine if problems stem from 
improper implementation. The federal floor that BLM envisions it will receive from 
these proposed regulations makes no effort to differentiate the wildly diverse climate and 

geology in the American West. 


Response: The proposed regulations «. in fact focus on outcomes and do not prescribe 
designs such as 3H:1V slopes, 24 inches of compacted clay, or 5-foot concrete plugs for 
drill holes, as would be expected in a design-based set of regulations. Furthermore, the 
use of terms such as minimize, avoid, feasible, and practical, is intentional to account for 
the diverse climate and geology across the public lands. 


247 Comment: Throughout the rulemaking process, BLM has asserted that one of the main 
reasons the 3809 regulations need to be rewntten is the environmental problems caused 
by Notice-level operations. But the data in the draft EIS do not support this contention. 
To the contrary, the data presented suggest that problems with Notice-level operations are 
limited in scope and nature. Congress has already solved the Notice “problem.” To the 
extent to which a problem existed with the Notice process, it appears that Congress 
solved this problem in August 1993 with the vote to eliminate assessment work. In 
August 1993, Congress changed the requirement for mining claimants to perform $100 of 
annual assessment work on cach unpatented claim and substituted the current requirement 
to pay an annual claim maintenance fee. Although many claim owners pertormed sound 
geologic work (ic. drilling, sampling, geophysical surveys) to satisfy the assessment 
work requirement, some claim holders did not. Some claimants would fulfill the 
assessment work requirement mainly through trenching and other surface disturbance 


Mining claimants’ need to perform physical, on-the-ground work to meet the assessment 
work requirement (and to create visible proof that the work had been done) was thus the 


driving force behind much of the Notice-level surface disturbance created before 1993. At 
the very least, the draft EIS should be revised to evaluate the extent to which there are 
problems with Notices filed since 1993. The unwieldy process outlined in the proposed 
rule will create enormous administrative and implementation problems for BLM and will 
result in reduced exploravon on BLM -admanistered lands. 
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2.49 


Response: in 1999 BLM surveyed its ficid offices, asking them to list all operations 
under the existing 3809 regulations that had been abandoned by the operator, and where 
BLM had spent, or was likely going to have to spend, funds to reclaim the land. The 
combined field office response listed some 530 such operations. The actual number of 
abandonments 1s even greater since not all abandoned operations will require 
remediation. Most of these are abandoned Notice-level operations. Although we don't 
have a breakdown separately list operations abandoned before 1993, the problem with 
Notices not being secured by reclamation bonding 1s clearly evident. The requirement for 
Notice-level explorabon to provide a reclamation bond may result in a decrease in 
exploration on BLM-lands, an issue addressed by the final EIS. But we believe that such 
bonding is justified to prevent unnecessary or unduc degradation caused by abandc ed 
operations. 


Comment: BLM’s proposal to greatly restrict Notice-level operations for surface 
exploration work affecting fewer than 5 acres 1s incompatible with the recommendations 
in the NRC study. Moreover, the NRC study's recommendation to require a financial 
guarantee for all Notice-level surface disturbances and to eliminate the use of Notices for 
smal] mining projects addresses all of BLM's legitimate concerns about Notices. 


Response: BLM agrees and has revised its final regulations to eliminate Nouces for 


muning operations and allow Notices to be filed only for exploration projects that would 
disturb less than 5 acres. 


Comment: Phelps Dodge Mining Company's previously expressed concerns are only 
increased by BLM’s response to the NRC report. BLM has not taken the opportunity in 
the supplemental proposal to provide additional rationale for its proposed changes to the 
existing 3809 Rules. 


Response: The purpose of the supplemental proposal was not to further address purpose 
and need for the proposed regulations, but to advise the public on additional changes 
BLM was considering in light of the NRC report. 


Comment: Repeatedly, the NRC report mentions concern about the lack of pertinent 
information from BLM. kt could be argued that the Department of the Intenor stonewalled 
the NRC Committee by withholding or failing to find pertinent information that would 
permit the committee to make totally informed decisions. The report's shortcomings are a 
result of the committee's inability to get timely and necessary information. The NRC 
study findings make i abundantly clear that BLM does not have sufficient information 
about the 3809 regulations upon which to base any decisions on the effectiveness of the 
current regulations or the need to change these regulations. Therefore. BLM must not 


Response: BLM gave the National Research Council (NRC) the best information that 
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was available. NRC did an excellent job in BLM’s estimation of identifying and 
addressing the program issues of concern. BLM believes the results of agency scoping to 
date and the NRC report provide enough justification for proceeding with the rulemaking. 


2.51 Comment: We do not need any more hardrock mining regulations such as those 
contemplated under the proposed 3809 regulatory framework to protect the environment. 
Whiat is needed is litigation reform for the permitting process and mechanisms to ensure 
accountability of the regulating agencies and personne! to fairly, objectively, and 
efficiently carry out their duties. 


Response: We have proposed changes to the appeals process that would provide for state 
director review of third-party appeals. This change may help reduce the Interior Board of 
Land Appeals backlog. Other changes to the legal process are beyond the scope of these 
regulabons. 


2.52 Comment: If there is a shoricoming in the existing regulations, it is that BLM never has 
had adequate staffing to do all the field checks it should. Many complaints | hear about 
the program are really failures in administration 


Response: As with most regulatory programs, problems are often attributable to both a 
lack of resources and deficiencies in the regulations themselves. The proposed changes 


and alternatives consider vanous approaches to addressing the issues associated with the 
regulations. Allocation of resources for staffing and field work is subject to the budget 
process, which is outside the scope of the 3809 regulations. 


253 Comment: Pages 20-23, and Table 2-1 of the draft EIS do not describe the impacts of 
concentrated weekend mining in areas that have been mined for a long pernod of time and 
in many cases not on land managed by BLM or the Forest Service. (i) The draft EIS does 
not state the type of equipment being used, ¢.g a pan and shovel, or some other form of 
equipment such as electronic scanners looking for buried metal objects. (ii) The draft EIS 
does not say whether the asserted, unidentified impacts are actually from recreational 
mining, or from camping, use of ATVs, or other recreational equipment. (iii) The draft 
EIS does not say why “concentrated weekend mining by recreational groups” is not 
appropnately regulated by BLM under its existing regulations governing recreational 
activities on public lands. (iv) The draft EIS does not say why concentrated weekend 
rock hounding. gem and agate collecting. fossil collecting. caving. or tramping and 
pacmiching in histomc maning areas on public lands 1s also not proposed for regulation 
under 3809 as a use of geologic resources under the federal mining laws. 


Response: Pages 20-23 describe issues identified during scoping, not impacts. Table 2-! 
use activities are described under the impacts of the existing regulations on page 89 This 


description has been revised in the final EIS. Basically, problems arise any time 
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concentrated actrvites that. though individually negligible. create cumulative umpacts. 
One person with any of the equipment descnbed—shovel, gold pan. metal detector, ATV, 
or camping—would not create more than negligible disturbance The problems anse when 
several dozen to more than 100 of these people concentrate thew activites in a small area 
or section of stream. Individually they are still under casual use. Collectively, they are 


Creating impacts greater than were contemplated im the imitial regulabons. whach dad not 
require casual users to file a Notice or Plan with BLM. 


254 Comment: Page 2! of the draft EIS discusses an appeal process that appears 
significantly different from the proposed 3809 regulabons. 


Response: Page 2! describes issues identified during scoping. This particular text is 
descriting the existing 3809 appeals process that significantly differs from the proposed 
regulatons. The proposed and proposed final regulatons provide for appeal to the state 
director by third parties, instead of directly to the Intenor Board of Land Appeals (IBLA). 
This 1s a significant change from the existing regulations, which provide only for third- 
party appeals to [BLA 


255 Comment: Before implementing any final changes to the 3809 regulations, BLM must 
fully consider the unique characternstics of industnal mineral mining operations and 
provide a means in the regulations to accommodate those charactenstics In implementing 
the recommendations of the NRC study, BLM should also consider and appropnately 
address the NRC recommendations in the industnal minerals context. 


Response: The regulations establish a process for addressing miming operations The 
process is flexible enough to accommodate a variety of mineral activites from metal 
mining and processing to the mining of certain industnal minerals with unique and 
special characteristics that make them locatable impacts to industrial mineral mines atv 
evaluated separately for cach alternative in Appendix F of the draft EIS. This evaluation 
has been revised in the final EIS. 


256 Comment: The NRC Committee's findings are consistent with comments previously 
submitted by WMC suggesting that BLM should evaluate its existing authonty instead of 
completely revising the 3809 regulations As discussed in the WMC's May 1999 letter, 
an objective analysis of the limited number of problems under the 3809 regulatons as 
they are being implemented by BLM would reveal that BLM already has the authonty to 
address and solve most problems This analysis would also show that BLM has 

promulgated in|98! to address potential problems and to fine-tune and clanfy regulatory 

requirements. Examples of issues that have been addressed by recent BLM policy 
guidelines include the following: 


-BLM's 1990 Cyanide Management Policy. 
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-BLM’s 1992 Solid Mineral Reclamation Handbook... 


-BLM’s 1996 Surface Occupancy Policy... 
-BLM’s 1996 Acid Rock Drainage Policy... 


These receatly developed guidance documents contribute significantly to the 3809 
regulatoy y program and diminish the pocential for problems |o develop at mines and 
min-ral exploration sites on BLM-administered lands. Ea a of the above-cited guidance 
¢cocuments was developed as policy-level docisions that SLM administers with the full 
force of regulations. It is thus apparent that BLM already has enough authority under the 
existing regulations to address problems and to improve the results of the 3809 regulatory 
appropriate way to update the 3809 regulations and to address issues that may develop in 
the future. 


Response: In the past BLM has developed the policies cited in the comment. These 
policies have been successful, and we believe they should be included in the regulations. 
During the acid rock drainage policy development BLM received comment from industry 
that it was using policy to make regulations, thus circumventing the requirements of the 
Administrative Procedures Act. By incorporating these policies into the regulations, 
BLM is providing the opportunity for the review requested by some policy commenters. 
In addition, including in the regulations elements from the cyanide management policy 
was recommended by one GAO report (GAO 1991a). Using the regulatory approach also 
are contained within the regulations, they cannot be regarded as optional, which 


2.57 Comment: Throughout this lengthy process, the states and others have requested 
repeatedly a detailed statement of need for the proposed regulations. To this end, the 


National Academy of Sciences/National Research Council was called upon to provide 
expert and impartial analysis. They were asked to consider the adequacy of existing 
federal and state statutes and regulations to prevent unnecessary or undue degradation of 
the federal lands. The judgement of NAS is that sweeping revision is not warranted. 
Instead, implementation of the existing system should be improved to increase its 
effectiveness. When one compares the findings of the NRC report with the proposed 3809 
regulations, it is clear that the scope of the proposed revisions goes far beyond what is 
needed or warranted. We support a narrowly focused rulemaking consistent with the 
recommendations of the committee. We do not support the broad revision currently 
proposed. Better implementation of the existing program would address most problems. 


Response: We have revised the final regulations and Alternative 3 so as not to be 
inconsistent with the NRC (1999) report and recommendations. BLM believes that the 


proposed final regulations’ regulatory changes that are not recommended by NRC are not 
inconsistent with NRC's recommendations and in some cases address NRC concerns with 
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2.60 


program implementation or guidance. Both regulatory and nonregulatory changes to the 
sailiendi Ko daatinan Goo touts of Gro SORC spank Pursuing both is not inconsistent 
with NRC's recommendations. 


Comment: The NRC report found that so-called “gaps” are not primarily regulatory and 
do not justify the proposed changes. The NRC report concluded that the current 
changes is inconsistent with the NRC report. 


Response: NRC found the overall federal-state regulatory structure to be “complicated,” 
and concluded that the existing regulations were only “generally effective.” NRC made 
six recommendations for changes in the existing 3809 regulations. These changes, Plans 
for all mining, bonding for everything greater than casual use, ability to order 
modifications, etc., by most definitions, would have to be considered major changes. 
Therefore, making major changes in the existing regulations is not only consistent with 
the NRC recommendations, it is required in order to implement the NRC's 
recommendations. Nor would making other regulation changes be inconsistent with the 
NRC recommendations. While NRC may have recommended certain nonregulatory 
changes to the program, should BLM chose to implement the recommendation by placing 
it into the regulations instead of policy or manuals, it would not frustrate or be 
inconsistent with NRC's recommendation for change. 


Comment: A flawed justification for imposing these burdensome Section 3809 
Regulations consists of reports produced by the General Accounting Office (GAO) that 
have called for “reform” of the Mining Law. These reports, like BLM analyses discussed 


Response: GAO is an independent auditing arm of the U.S. Congress. BLM considers 
the results to be acceptable for identifying issues and establishing a purpose and need for 
changing the regulations, when considered in combination with the public scoping, 


Comment: Authorization of Mining Use of Public Lands. The draft rule correctly states 
that BLM authorizes the use of nonmineral land for milling, processing, and other mining 
operations (apart from extraction) through approval of Plans of Operations under subpart 
3809, whether the use is on or off of mining claims. This principle is clarified by defining 
the term “operations” to include “prospecting... development, extraction, and processing 
-» and all other reasonably incident uses, whether on a mining claim or not...” This 
concept should be retained in the definition but may also to be included in the Scope on 
section 3809.2(a) 1) as follows: “(a 1) This subpart applies to all operations, as defined 
in this subpart, authorized by the mining laws on public lands, whether or not the lands 
are subject to a lode, placer, millsite or tunnel site location or are unclaimed. The 
approval of a plan of operations under this subpart constitutes authorization for all use 
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2.62 


2.63 


and occupancy of public lands for the purposes described in the approved plan.” 


Response: Although we agree that the subp>-rt covers unclaimed lands, the suggested 
language in 3809.2(a)(1) is not necessary. 


Comment: The definition of “project areas” (in proposed 3809.5) correctly does not 
imply that the public lands within the area for which the Plan of Operations will be 
approved must be embraced in either a mining claim or a millsite claim. The Plan 
approval rule (in section 3809.411) describes the proper bases on which BLM can 
withhold approval of a Plan of Operations—based on the determination of the nature of the 
impacts on surface and other BLM-administered natural resources. The operator's claim 
position is not relevant to the decision. This should be retained. 


Response: We have not changed anything in the final regulations related to the millsite 
acreage limitations or claim position. The validity of the mining claims on millsites is 
relevant to the extent that it could affect BLM’s discretion in deciding whether to approve 
a Plan of Operations. 


Comment: A discussion of common variety minerals is confusing because common 
variety minerals are not “locatable,” which 3809 governs. Common variety mineral 
issues belongs in the regulations governing mining operations under the federal mineral 
sale laws. But a discussion is appropriate in the draft EIS on how the proposed 
environmental protections and permitting standards will apply to other mining operations 
such as gravel pits, building stone, etc. under tle Mineral Leasing or Mineral Sale 
provisions of federal law and regulation. 


Response: The common variety section of the regulations at 3809.10! applies only 
where BLM and the operator do not agree on whether the mineral is locatable under the 
Mining Law, and hence regulated under the 3809 regulations, or a salable mineral 
regulated under the regulations at 43 CFR 3600, which require that a royalty be paid. The 
3809 regulations do not change any of the performance requirements for common variety 
minerals, such as common building stone, and sand and gravel, regulated under 3600. 
The only change from existing procedures is to detail in the regulations BLM's current 
policy of holding in escrow royalties for the mining of common varieties until a final 
determination is made on whether the deposit is locatable or salable. 


Comment: BLM has not (a) described its statutory authority to require compensatory 
mitigation for certain mining-related actions or (b) given any information showing that 
these mitigation authorities have been and are being uniformly applied for all surface- 
disturbing actions on public lands, including the construction of campgrounds, 
concentrated weekend recreation use in sensitive habitats, livestock grazing, material 
sales, and mineral leases. 
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Response: The requirement to implement mitigating measures 1s bed to measures 
needed to prevent unnecessary or undue degradation, as required by the Federal Land 
Policy and Management Act (FLPMA). Compensatory mitigation consists of offsetting 
or Compensating for an impact in one area by a resource enhancement or substitution 
somewhere else. But the standard 1s still to reduce the overall impacts to what is due and 
necessary. One example would be to compensate for the loss of a wildlife watering 
source by building a replacement watering source outside the disturbed area. This new 
watering source would mitigate the unnecessary or undue impact to wildlife from the loss 
of open water in the project area. The intent is not to require financial compensation but 
to provide a way for environmental impacts to be mitigated through offsite compensatory 
actions, such as habitat improvement or replacement water sources. in order to bring the 
overall project impacts below the level of causing unnecessary or undue degradation. This 
type of mitigation is or can be used in many BLM programs where impacts need to be 
reduced to a specific level. 


2.64 Comment: The draft EIS is flawed in its lack of a discussion of NRC study 
Recommendations 12, 15, and 16. 


Response: The draft EIS was published 9 months before the NRC (1999) report was 
published, so it could not have discussed any aspect of the NRC report. The 
recommendations cited in the comment are not recommendations for specific changes to 
the regulations, but to program management, which could be implemented under a variety 
of alternatives. Recommendation |2 is on staff adequacy and allocation, something that 
all agencies try to do on a constant basis regardless of the program. Recommendation 15 
is to prepare guidance manuals to better communicate agency authority to protect 
valuable resources not protected by other laws. This recommendation assumes BLM has 
such authority, which is not clear from the existing definition of unnecessary or undue 
degradation. BLM has proposed regulation changes to the definition of unnecessary or 
undue degradation to address this authority question. BLM already prepares guidance 
manuals and conducts training on a national basis for program specialists. Such efforts 
would continue regardless of the alternative selected. Recommendation 16 is for a more 
umely permitting process that still protects the environment. This recommendation is the 
desire of every program manager regardless of the regulations. Many changes in the 
proposed final regulations will provide increased disclosure and better public access to 
the Plan of Operations review and approval process and are consistent with NRC's 
discussion of this recommendation. 


2.65 Comment: No alternative describes NRC study recommendations and findings, 
especially Recommendations 15 and 16. 


Response: Alternative 5 has been added to the final EIS. It considers changing the 
regulations only in response to the regulatory gaps identified by the NRC report. 
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2.66 Comment: BLM has not considered the fact that a long-term effluent treatment facility 


2.67 


2.68 


2.69 


can be used only after “source control” has failed. Likewise, BLM has not described or 
evaluated the impact to public lands from a BLM-directed unnecessary or undue 
degradation condition or BLM's liability of first requiring a “failure” before a tailings 
pond can be built. | recognize that this is not likely what BLM intends, but the actual 
words and concepts in this table, the preambie, and the proposed regulations lend 
themselves to such a restrictive result when there 1s technical litigation involving the 
exact regulatory language 


Response: See the previous answer. Also, nowhere in the proposed regulations does 
BLM require or suggest that “failure” must occur before treatment can be used. The 
Operator is responsible for proposing and implementing an optimum combination of 
source control and treatment that will prevent unnecessary or undue degradation. The 
proposed regulations merely articulate BLM's general preference for pollution prevention 
measures over having to treat contaminated materials. This preference is both to BLM 
and the operator's benefit because generally long-term treatment and maintenance costs 
more reliable long-term resource protection. 


Comment: What constitutes a “perceived” water source that may contain cyanide or 
other leachate and requires warning signs? 


Response: A perceived water source is one where persons unfamiliar with the area may 
mustakenly believe that the impounded process water is potable. Signs are needed to 
prevent accidental ingestion of such solutions. This provision has been removed from the 
final regulations, and perceived water will instead be addressed on a site-specific basis. 


Comment: BLM has not considered the fact that there are valid reasons for leaving high 


Response: BLM acknowledges that there are legitimate reasons for leaving highwalls 
and not backfilling mine pits. That is why the final regulations at 38U9.420 provide for 
the determination on the amount of bac’ filling to be based upon economic, 
environmental, and safety factors. 


Comment: Table 2-3 is biased in its presentation of the State Management Alternative in 
that it indicates that no states, including Alaska, manage their resource in an 
environmentally responsible manner or that they are not responsive to the best interest of 
its citizens. i conveys a “Only Big Brother” knows how to “Do it Right.” This bias is 
repeated in almost all sections of the table for all alternatives and is continued in the 
Appendix of the draft EIS in the discussion of state management requirements for 

thle mini wot 
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Response: BLM has reviewed Table 2-3 and believes it to be an accurate and objective 
summary of the impacts described in Chapter 3. The same applies for Appendix D in its 
summary of state programs. Both the table and appendix have been revised in the final 

EIS in response to comments. 


2.70 Comment: Explain how a Plan of Operations will prevent impacts to subsistence 
3809 regulations are required to properly consider subsistence in Alaska. 


Response: Requiring a Plan of Operations would ensure that subsistence resources are 
considered before a project begins. 


2.71 Comment: Pages 63-64 and 66-75, Table 2-3. BLM must revise this table because it is 
not correctly paginated. 


Response: The paging has been reordered to correct this problem in the final EIS. 


2.72 Comment: The preferred alternative (Alternative 3) presented in the draft EIS states that 
reductions in emissions will be attained because 5% fewer operations will be in business 
(Table 2-3, draft EIS). 1 do not think that the public supports BLM's implementing 
regu! ions with an objective such as this. It seems that the government and its agencies 
continue to add burdens to the productive citizens and corporations of tis country, and 
these burdens tend to stifle ccomO.u.. viabiluy. Usually it is not so blatant as this. 


Response: The reduction in air emissions is a consequence of the reduced level of 
mineral activity that would occur due to the overall regulatory burden. Table 2-3 merely 
acknowledges this consequence. BLM's intent is not to stifle overall mine activity to 
improve air quality or achieve compliance with air quality standards. Measures needed to 
control air emissions at individual operations would be developed when the operations 
are permitted. 


2.73 Comment: The description of Alternative 3 (the proposed regulations) is inaccurate or 
incomplete in the following respects. The state could not restrict land use on BLM- 
managed lands, only regulate the activity authorized by the public land laws. The 
description should recognize the provision in the proposed regulations that “|a} State 
environmental protection standard that exceeds a corresponding Federal standard is 
consistent with the [Proposed Regulations).” Proposed 3809.202(b)\(3). The description 
should acknowledge that this extent of regulatory control delegated to states could be 
applied to restrict, or even prohibit, land use. 


Response: BLM does not intend that state regulations be used to zone or prohibit mining 
that would otherwise be allowed by BLM, but instead just to regulate the activity. 
Although a regulation may be more restrictive than BLM’s, it cannot be so restrictive as 
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to constitute a de facto state withdrawal of public land from operations authorized under 
the federal Mining Law. 


2.74 Comment: The description of Alternative 3 should recognize that the proposed 
the definition of “minimize” includes the authority to avoid or eliminate land use impacts, 
and the definition of “mitigate includes avoiding the impact altogether (proposed 3809.5). 
Those terms are used throughout the performance standards section of the proposed 
regulations. Proposed 3809.420. 


Response: The definition of “minimize” has been revised in the final regulations to 
make it clear that where it is practical, the impact would have to be avoided or eliminated. 
“Practical” as used here means considering both technical and economic factors that 
would allow the project to proceed with consideration given to other resources. The 
definition of mitigation includes, “avoiding the impact,” as a way of preventing 
unnecessary or undue degradation. It does not mean that just because avoidance would 
result in less impact, the operations must not be allowed to occur. it means that 
avoidance is one way to prevent unnecessary or undue degradation. 


2.75 Comment: | see that the proposed changes in the regulations pose a serious problem in 
that there is no indication of timing for actions from the government. 


Response: BLM will continue to act in as timely a manner as possible. The final 
regulations is to remove the 60- day approval time frame for a non-EIS Plan of 
Operations because BLM believes that this is no longer realistic given the more complex 
technical issues of mining and the need to consult with other federal and staic agencies. 


2.76 Comment: BLM has maintained that there should be access to public lands, and 
rightfully so. I'm one of the guys that gets really mad when I go someplace and find that 
it's closed to public access. But when people are actively mining, there are inherent 
danger» in that. And if you come to my place and get killed in a cave-in, because you tore 
a tunnel open—guess what? | get sued. And even though I'm going to win because the 
Federal Government is ultimately responsible because it's public land, I'm going to lose 
my house and my business and my kids’ college education fund because | have to fight it 
in court. And it should not be that way. And believe it or not, we actually want the area 
open to the public and have been denied that by the Federal Government. | can't let you 
in there. Okay? The other thing I don't see how they can make us responsible for injury 
whenever we have no authority to control who is walking over that land. How would you 
like it if I came and told you | want you to let everybody cross your property to get to this 
duck pond back here, and if somebody falls down, they're going to sue you” It's not fair. 
it's not fair to me; it’s not fair to the Federal Government. 


Response: Restrictions on public access can be included in the Notice or Plan of 
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Operations for purposes of safety and security. 


that can exist between active mining uperatvions and nearby abandoned or inactive mines. 
By impeding new mineral exploration and development, BLM not only threatens 
domestic mineral production and jobs, but it reduces the opportunities for remining to 
successfully reclaim abandoned mines on BLM lands. 


Response: BLM acknowledges that the changes in mineral activity predicted for the 
alternatives lowers or raises the number of opportunities for active mining operations to 


incorporate Cleanup needs at adjacent abandoned mines. 


incorporates herein by reference, as Nevada Mining Association's comments, the very 
thorough and comprehensive comments provided by Newmont Gold Company, Barnck 
Goldstrike, and other mining organizations (e.g. Crowell & Moring’s comments for 
Placer Dome U.S., Independence Mining Company, Battle Mountain Gold, et al.). In 
addition, the Nevada Mining Association has attached the cemments of the National 
Mining Association and, as an attachment, considers those comments a matenal part of 
these comments. Nevada Mining Association urges BLM to give considerable weight 
and value to those comments, not only because of the comprehensive nature of those 
efforts of the industry, a factual representation that no other entity (including BLM) could 
muster or match. 


Response: We appreciate the effort and expertise that have generated many of the 
comments received on the proposed regulations and draft EIS. We considered all 
comments. Responses to specific comments are in the final EIS. 


Comment: BLM does not have the authority to issue a regulation that would nullify or 
modify the mining laws, and, further, BLM has not demonstrated a need to revise subpart 


3809 in light of improvements in state regulation of locatable minerals mining since 
1980. 


Response: We agree that regulations cannot be used to change the law. The 3809 
recognized the Mining Law, and amended it to require the prevention of unnecessary or 
undue degradation. Chapter | of the EIS discusses the need to revise the regulations. 
Other justification can be found in the National Research Council's report (NRC 1999), 
which found regulatory gaps in the existing program. 


Comment: We recommend that BLM immediately withdraw the proposed 3809 
regulations, draft EIS, and Benefit-Cost analysis. If BLM decides to consider changing 
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the 3809 regulatons in the future. 1 must first follow the nonregulatory changes 
recommended by the NRC report. including the need for developing consistent 
information on the mines now in operation. Only if the data justifies changes to the 3809 
regulabons should changes be proposed. 


Response: The NRC report lists regulatory changes that need to be made and made other 
suggestions that can be addressed through policy, guidance, or regulation. BLM can 
implement both regulatory and nonregulatory changes. Both approaches can be pursued 
independently. The proposed final regulations are not inconsistent with the NRC 
recommendations as long as they do not prevent or contradict an NRC recommendation. 


Comment: The Nevada Mining Association respectfully requests that BLM proceed 
with an open and constructive dialogue based on sound scientific and technical principals 
couplei with an objective assessment of the many environmental successes the mining 
industry has achieved under the current regulations. 


Response: We wil! discuss regulatory issues with industry or interest groups. Such 
discussions have occurred during the scoping process and the comment pernod on the 
proposed rule. BLM provided two working drafts of the proposed regulations during the 
scoping process and met with industry, interest groups, and the states on regulation issues 
for these drafts. 


Comment: The American Mining Association agrees with the NRC report (1) that 
inadequate staffing and training of that staff within BLM affects the agency's ability to 
properly implement the existing array of federal laws that regulate mining on federal 
lands, and (2) that delays in implementing the requirements of the existing 3809 rules and 
the accompanying environmental reviews under NEPA are a major problem for 
stakeholders and one of the most significant impediments to continued domestic mining 
investment. (See, ¢.g. NRC report, pages 74-75, 86-87.) But, the proposed rules do not 
streamline the regulatory process or clanfy the requirements for meeting the unnecessary 
or undue degradation standard. Rather, the proposed rules will require operators to 
submit substantially more deta! in their submissions and will establish so many rew 
standards and processes that it potentially w ill take BLM and the regulated community 
years to understand what needs to be done under the new regulations As a result, the 
proposed rules do not help either the regulated community or BLM staff resolve the major 
problems with the existing 3809 rules. 


Response: We have revised the proposed final regulations not to be inconsistent with the 
NRC recommendations We believe that the final regulavons make the content and 


Comment: The comments of the National Mining Assoc’ation will include a summary 
chart comparing all of the provisions in the proposed revulations with the NRC report. 
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Barrick helped prepare that comparative analysis and incorporates it into its own 
comments. We are not submutting another printed copy of the <hart to avoid unneeded 
Seetientiin bo Gon obieaietenst , 


Response: We have prepared a table comparing the existing and proposed final 
regulations with conclusions or recommendations from the NRC report. This is Table 2- 
2 im Chapter 2 of the final EIS. 


284 Comment: Barrick asks that BLM consider and respond to all of the comments that it 
has submitted for this rulemaking. 


Response: We have considered al! comments received during scoping on the draft EIS 
and on the proposed rule and supporting documents. Responses to regulatory issues may 
be found in the preamble of the final regulations. Responses to substantive comments on 
the draft EIS are printed in Volume 2 of the final EIS. No individual responses are 
prepared for scoping comments. Issues raised during scoping are discussed in Chapters | 
and 2 of the draft and final EISs 


285 Comment: The foregoing illustrates that the proposed rule's inconsistency with the NRC 
report 1s fundamental and therefore cannot be remedied by tinkering or changing a few 
provisions. To comply with Section 357, BLM should withdraw the rule and repropose a 
rule that would accomplish the report's recommendations for regulatory change. To be 
consistent with the NRC report, that rule proposal should include the following: - 
Financial assurance for all operations greater than casual use (Recommendation |, pages 
93-93), -Amendment of the Plan of Operations requirement to include all mining and 
milling operations, even if they disturb less than S acres (Recommendation 2 , pages 95- 
96). ~Clear criteria allowing BLM to require a Plan modification when needed to prevent 
unnecessary or undue degradation (Recommendation 4, pages 99-101), -Regulations that 
define the conditions of “temporary closure” and the distinctions and requirements that 
apply to “temporary closure” and “permanent closure” (Recommendation No. 5, pages 
101-192), -Pro-visions to involve other federal and state agencies in the approval process 
at the earliest possible time and provisions to expedite the Plan approval and associated 
NEPA process (Recommendation 10 and 16, pages 111-113 and 122-123). 


Response: We have revised the proposed regulations not to be inconsistent with the 
NRC (1999) recommendations. The proposed final regulations in Alternative 3 address 
the recommendations cited by the comment plus other issues brought up during scoping. 


Changes made to the proposed regulations so they would not be inconsistent with the 
NRC recommendations were not substantial 


2.86 Comment: BLM has not adequately considered the burden the existing rules, let alone 
these new rules, are placing on the industry today 
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Response: We have recently completed a new burden hour estimate for the existing 
3809 regulabons. 


287 Comment: Unfortunately, after reviewing the February draft, we have concluded that the 
nouceably improved, such as elements of bonding and public parucipation. but loopholes 
and vaguely written performance standards more than overcome these. 


Response: The final regulations have been revised to include in the definition of 
unnecessary or undue degradation. substantial ireparable harm to significant resources 
that cannot be effectively mitigated. This definition would apply to all operations as an 
overall performance standard. 
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MINING LAW AND EXISTING 3899 POLICIES 


Comment: The Mining Law was written mee than 100 years ago and it is out of date, 
anachronistic, antiquated. and a subuidy Th. !xw was written durnng a penod favorable to 
resource development. That time has changed. and thus the law needs to change. The 
Mining Law should be repealed or reformed. 


Response: Repeal or reform of the mining laws is not within the jurisdiction of the 
agency. While the Administration continues to support reform of the maning laws, that 


process must be undertaken by the Congress, not the Executive Branch. Further, BLM 
agrees that some of the past practices under the Mining Law have had undesirable 
environmental results. That 1s the very reason that the regulations being published today 
were developed. BLM further notes that the flexibility of the Mining Law allows BLM to 
imcorporate more environmental protection within its own regulations, in additon to any 
imposed by other agencies under the environmental protection laws. 


Comment: For more than 100 years the Mining Law has been effective, fair, resilient. 
and perhaps more efficient them most other federal programs. BLM and the Secretary of 
the Internor are attempting to administratively effect a “back-door’ reform or repeal of the 
Mining Law. hk is not BLM's job to rewrite the laws. That job belongs to the Congress. 
Despite the legal constraints on it, including the environmental protection laws. the 
Mining Law continues to effectively function. 


Response: BLM is not attempting a “bact door” reform of the mining laws. We agree 
that the reform of the Mining Law is the x of the Congress, and the Administration will 
continue working with the Congress to get . mmmon-sense reforms. BLM also agrees 
with the commenter who noted the legal constraints that apply to operations under the 
mining laws. In devi loping these regulations, BLM has been careful to incorporate, 
where sustable, references to the environmental protection statutes that apply to 


Comment: Including of ‘unclaimed’ land within the regulation 1s an expansion of the 
scope of the Mining Law of 1872, and we're opposed io such an expansion. 


Response: BILM disagrees with the commenter » interpretation of the Mining Law 
Lands are open to the nght to prospect and. if successful, to location of mining claims 
The sequence of activity set out in the text of the law itself presupposes that activities will 
be carned ovt on unclaimed land Including unclasmed land within an area of operations 
subject to these regulations is an idea carned over from the onginal November 26, | 980. 
rulemaking. That rulemaking at 45 FR 78903 addressed similar comments on that 
rulemaking 's definisons of mining operatons and noted, “One does not need a mining 
claim to prospect for or even mune on unappropriated Federal lands ~ BLM is wmply 
carrying forward the older definition with minor changes Nothing about the law or the 
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regulatons has changed. and the nght to use unappropniated federal lands to engage in 
reasonably incident uses remains unaffected 


Comment: | strongly object to the removal of language in the Objectives (3809.0-2) 
section of the original rule. The commenter asserts this is an attempt to divert attention 
from the nghts granted to miners under the mining laws dumng the applying of the 
regulabons 


Response: BLM consolidated several sections of the regulations in the interest of clanty 
and brevity, and we reject the asservon that the change is intended to divert attention 
from the miners’ nights. BLM people are acutely aware of those mghts, and to the extent 
that the exercise of these nghts prevents unnecessary or undue degradation, miners will 
be allowed to exercise them. 


Comment: Some commenters believe that royalties and taxes should be imposed on 


operations subject to these regulavons. Another commenter stated that any royalty or tax 
mus! be enacted by Congress. 


Response: Even though the Administration will continue to support a fair return to the 
taxpayer for the miner's use of federal mineral resources, the creation of such taxes and 
royalties is the sole province of the Congress. 


Comment: An agency cannot end the patenting process, which allows mining compamecs 
to obtain public land for a fraction of its value, because congressional action 1s required. 
We object to the low purchase pnce pard by mining clammants for thew mineral patents. 
The recent inversion in land pnces for mineral lands (formerly high to nonmuneral lands. 
but now - low) versus nonmineral land (formerly low relative to muneral lands and but 
now high) seems to imply the need for a change. The price of a patent should be indexed 
to account for inflation since 1872. 


Comment: Patented land reduces BLM 's hability, helps protect mining related 
improvements and should be restored, albert at fair market pnoes. The patent provisions 
of the Mining Law promote national security. Whe process to get a patent is neither quick 
nor cheap and costs significantly more than the purchase pnce But an excessive amount 
of ume 1s required to complete the Secretanal review process. 


Response: BLM agrees that congressional action 1s required to end the patenting 

process, that the prices for mineral patents are too low. and that the purchase pnce should 
be changed The Administration will continue to support a congressional action that will 
end patenting once and for all BLM does aot agree that the patent process is the only way 
to protect mining-related improvements BLM 43 CFR 3715 regulations create a process 
to deal with trespass and damage to mining improvements Further. an operator can seck 
relef by filing civil complaints in the courts and filyng cruminal complaints with the 
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proper authorines. Finally, BLM 1s bound by the Mining Law to prevent maternal 
imterference with muning activines on federal lands. Patentung removes that federal 
support for maning to the detnment of mune operators BLM agrees that the patent process 
18 expensive and me consuming. but a patent 1s not required to mine a valuable manecral 
deposit on federal lands 


Comment: BLM already has authonty to write policies that made the cxisting 
regulations more effective. The developing of policy ts the proper way to address and 
solve problems rather than to undertake wholesale modification of the existing 
regulanons. The cyanide and acid rock drainage policies should be incorporated into the 
new regulations. BLM’s development of the use and occupancy policy has resolved a 
sugnificant problem. 


Response: BLM + authonty to develop policies that extend and improve implementation 
of regulations 1s limited by the Administrative Procedures Act (APA). When policies go 
beyond simply explaining or otherwise implementing an existing set of regulatory 
standards. the APA requires that they be published as rules BLM’'s amenced bonding 
rules, mvalidated by the court in NWMA v Babbitt incorporated bonding amounts from an 
earher bonding and cyamde policies at the insistence of the Office of Management and 
Budget. The final regulations incorporate elements of the bonding, cyanide, and acid 
rock drainage policies. The occupancy ‘policies’ originated as a promise to begin a 
separate rulemaking to give field manager’ a set of tools to manage legal occupancy and 
end illegal mining claim occupancy. As such, they predated BLM's 1992 review of the 
existing 3809 regulations and did not flow from that review as clamed by one 
commenter 
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NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) PROCESS 


Comment: BLM has failed to write regulations that would not reduce the effectiveness 
of other laws. RIM has written regulations that have exercised preempted powers. The 
language used in these proposed regulations *« misleading and contradictory. The 
proposed regulations are not written in accordance with legislative intent of the Federal 
Land Policy and Management Act (FLPMA). 


Response: The regulations continue to allow state laws to apply as long as they do not 
conflict with subpart 3809. This is authorized by the Supremacy Clause of the US. 
Constitution as interpreted by the U.S. Supreme Court. The regulations do not change the 
legislative intent of FLPMA-that mineral development is a legitimate use of public lands. 
The regulations implement section 302(b) of FLPMA, which provides that such use not 
result in unnecessary or undue degradation. 


Comment: Congress has admonished the Department of the Interior not to usurp the 
legislative functions of these issues, but BLM has plowed ahead relentlessly. To attempt 
to legitimize this illegal maneuver through the NEPA process is nothing less than a tragic 
blow to the separation of powers doctrine, the 10th and 14th amendments, and common 
decency. 


Response: Congress has directed, through FLPMA, that the Secretary of the Interior take 
whatever action, by regulation or otherwise, needed to prevent unnecessary or undue 
degradation. The 3809 regulations implement that congressional directive. In later 
budget riders Congress placed parameters on they type of consultation BLM must 
conduct with the states, on the requirement for a study by the National Academy of 
Sciences, and on the type of changes to the 3809 regulations that can be made. BLM is 
conducting this rulemaking process in conformance with all congressional requirements. 


Comment: The draii iS underestimates the time, the cost if implementing regulations, 
and the impacts on people and communities that depend on mining. Dee Gold wishes to 
reemphasize the purpose of NEPA’s good decision making. 


Response: BLM has sought to accurately portray in the EIS the impacts on the mineral 
industry of any 3809 regulation changes under the various alternatives, and in turn, upon 
communities that depend upon mining. These impact assessments are then used by BLM 
and departmental managers in making a final decision on the what regulations to select 
for implementation. 


Comment: The draft EIS unfairly assess the environmental impacts of the No Action 
Alternative as compared with the other alternatives (including the Proposed Action). As 
the draft EIS acknowledges, under the existing 3809 program, individual EISs must be 
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prepared for significant proposed projects. As part of the NEPA process, BLM must 
assess all significant impacts of a project, and it can require operators to take appropriaic 
mitigation measures. Although so acknowledging, the draft EIS fails to take this BLM 
authority into account in evaluating the eavironmental impacts of the No Action 
alternative. For instance, BLM touts as a benefit of the Proposed Action the protection of 
and mitigation of impacts to nparian areas + < within the jurisdiction of the Army Corps 
oi . gineers. Yet, as the draft EIS elsewhere acknowledges, impacts to riparian areas are 
a :eady addressed through the EIS process, and, where necessary and suitable, mitigation 
measures are required. Similarly, and again as the draft EIS itself acknowledges, under 
the current regulatory program, during the NEPA process BLM acgotiates with operators 
for mitigation where backfilling a pit is uneconomic or infeasible, where pit lakes are 
expected to present dangers absent treatment, and where mitigation is necessary to 
rehabilitate and compensate for damage to fish and wildlife habitats. Likewise, BLM 
acknowledges that, at present, mitigation for cultural resources is considered during the 
Plan approval process, and protection of cave resources is considered at that time as well. 
In sum, all significant impacts are already considered in EISs for significant projects, and 
mitigation measures are required for all impacts where suitable. NEPA ensures that all 
significant impacts are fully evaluated before operations can begin and that, where 
necessary, appropriate mitigation measures are taken. Yet BLM simply ignores these facts 
when attempting to analyze the impacts of the No Action Alternative compared to the 
Proposed Action. For these reasons, BLM must reassess the impacts of the No Action 
Alternative in a supplemental draft EIS. 


Response: As pointed out in other comments, NEPA is a procedural requirement that 
does not mandate any set level of environmental protection. NEPA is designed to make 
sure federal agencies carefully consider and disclose the environmental consequences of 
their actions, such as approval of a Plan of Operations. NEPA does not and cannot create 
set performance standards that operators must follow in conducting their activities. 
Establishing performance standards is the function of the 3809 regulations. While a 
careful NEPA analysis may identify such environmental issues as pit backfilling or caves, 
the 3809 regulations establish the acceptable performance that operators must attain to 
protect these resources. BLM does not believe it appropriate for a mining regulation 
program to rely upon “negotiation” with operators under the NEPA process. Mining 
regulation should be an objective evaluation of the proposed operation's ability to satisfy 
the performance standards of the regulations. That is one purpose of the final 3809 
regulations, to establish outcome-based performance standards under which a Plan of 
Operations can be evaluated. 


Comment: Significant workload by NEPA requiring state >ertification of federal 
approvals within the state. State must certify BLM's approval that any operation will 
meet our environmental quality standards. How would BLM refer the applicant to the 
state for certification? What funding would be available, and who would be responsible? 
Point source? Non-point source? 
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Response: Under the final regulations in section 3809.411, BLM would consult with the 
State to make sure that he Plan of Operations is consistent with state water quality 
requirements. The applicant would be notified that this was occurring. This is not a 
significant additional workload. In the long term it may even save on workload by 
averting BLM from approving a Pian of Operations that is not consistent with state 
requirements and would have to be modified before i could be implemented. 


Comment: The draft EIS does not say that BLM consulted with other federal or state 
agencies for development, review, or approval of the document before public release, a 
potential violation of NEPA, especially tor a document of this magnitude and impact. 
Such a review should have been made, if anything, just to ensure that duplicative 
provisions would not result and to allow other agencies to defend their ow 4 regulations 


and to provide more technical and policy input based on expenences. 


Response: There is no requirement that other agencies be consulted in preparing a draft 
EIS. But BLM did consult with state agencies, Indian tribes, EPA, the U.S. Fish and 
Wildlife Service, and the Bureau of Indian Affairs in developing the proposed regulations 
and preparing the draft EIS. This consultation is described in Chapter 4 of the draft EIS. 
Many of those same entities also commented on the draft EIS. The intent of the draft EIS 
was not to require other agencies to “defend” their regulatory programs but to evaluate 
regulatory options that would address issues of concerns on BLM-managed lands. 


Comment: The draft EIS must identify the problems they are trying to address in order 
to comply with the National Environmental Policy Act (NEPA) and the Administrative 
Procedures Act (APA). Pursuant to NEPA, BLM must include in its EIS a statement of 
purpose and need. (See 40 CFR Section 1502.13.) BILM has failed to justify the need for 
revising the 3809 regs, as required by NEPA, and until this requirement is met, this entire 
process should not proceed further. The draft EIS claims there are “gaps” in state 
programs but does not say where in California such a gap exists. 


Response: The draft EiS does not have to state the problems it is trying to correct in 
order to comply with NEPA. In other words, ‘ere does not have to be a “problem” that 
requires fixing, but just issues an agency wants to consider for some action. NEPA 
requires a Purpose and Need section which, “...shall briefly specify the underlying 
purpose and need to which the agency is responding...” (40 CFR 1502.13) BLM and the 
National Research Council (NRC) have recognized considerable problems with the 
current 3809 program. The Purpose and Need section, beginning on page |! of the draft 
EIS, gives the reasons BLM is considering changing the 3809 regulations. In addition, 
since completion of the draft EIS, the NRC report (NRC 1999) has recommended that 
several changes be made to the 3809 regulations. BLM has updated this section of the 
EIS in the final document. Significant differences between the California program and 
the existing 3809 regulations are listed on page A-86 of the draft EIS. 
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Comment: The NEPA needs revision. NEPA was never anticipated to be used as it is 
today as a public lands lightening rod and counter growth development tool for radical 
green groups and others. 


Response: NEPA is a broad procedural requirement for all federal agencies to 
thoroughly analyze and disclose the possible environmental consequences of their 
actions. Regulations for implementing NEPA are prepared by the Council on 
Environmental Quality and published in the Federal Register at 40 CFR 1500, et seq. 
Making changes in NEPA, or the regulations implementing NEPA, is beyond the scope of 
this rulemaking, which is to only consider changes to BLM's Surface Management 
Regulations for activities under the Mining Law at 43 CFR 3809. 


Comment: BLM has not fulfilled its obligations under NEPA and the Council on 
Environmental Quality (CEQ) regulations to respond to our comments and suggested 
alternatives. At the very least, the draft EIS should explain why many of the WMC's and 
NWM<A issues and suggested alternatives were eliminated from further consideration. 
The draft EIS violates NEPA through its failure to assess the many reasonable 
alternatives that the WMC and other mining interests proposed during the 1997 scoping 
effon. The omission of any mention of these alternatives in the draft EIS is such a 
serious and fundamental flaw that a new draft EIS and further public comment are needed 
to comply with NEPA. 


Response: There is no requirement that an agency respond to scoping comments directly 
to the commenter. The purpose of scoping is to determine the issues for analysis and to 
help develop alternatives. Page 65 of the draft EIS describes alternatives considered but 
eliminated from detailed analysis. BLM developed four alternatives for detailed analysis 
in the draft EIS and five for the Final EIS in response to public comments received during 
initial scoping or upon the draft EIS. A list of issues, along with suggested alternatives, 
stated by the public during scoping is presented in the draft EIS starting on page 18. 
Starting on page 22, the draft EIS lists issues and concerns not addressed along with a 
rationale for limiting the scope of the analysis. 


Comment: Prime examples of bias are BLM’s failure to show explicit BLM statutory 
authority, or BLM or Department of the Interior (DOI) policy, to duplicate existing 
responsibilities of states and other federal agencies such as the Environmental Protection 
Agency. 


Response: BLM/DOI has independent authority from Congress under section 302(b) of 
FLPMA to develop a regulatory program as needed to prevent unnecessary or undue 
degradation of public lands. This authority exists whether or not a state has chosen to 
apply its regulations to federal lands. The approach BLM has taken under the existing 
3809 regulations is to incorporate the state requirements into the regulations so as to 
reduce or eliminate potential conflict over which regulations take precedent. This same 


Comments & Respon. 83 NEPA Process 


4.11 


4.12 


4.13 


approach has been carned forward in the final regulations presented under the preferred 
alternative of the final EIS. 


by the Council on Environmental Quality (CEQ) under the National Environmental 
Policy Act (NEPA), should be eliminated from these regulations because that definition 
was written to serve analytical, not regulatory, purposes. Since NEPA and FLPMA goals 
are not necessarily the same, we feel their definition is inappropriate. As used in the CEQ 
provision, the all-encompassing language 1s suitable for ensuring that all types of 
mitigation will be included for, and no particular type of mitigation will be precluded 
from, consideration in a NEPA evaluation document. But any definition of mitigation 
that serves as a basis for regulating mining projects under FLPMA and the mining laws 
should not, and may not be so open-ended and inclusive. Also, the concept of mitigation 
compensation is particularly confusing. 

Response: BLM has used the same definition of mitigation for the same purpose: so that 
no particular type of mitigation will be precluded from consideration in preventing 
unnecessary or undue degradation. The requirement to implement mitigating measures 1s 
tied to measures needed to prevent unnecessary or undue degradation and does not create 
another regulatory standard. Compensatory mitigation consists of compensating or 
offsetting an impact in one area by a resource enhancement or substitution somewhere 
else. One example would be to compensate for the loss of a wildlife watering source by 
building a replacement watering source outside the disturbed project area. This action 
would mitigate the impact to wildlife of the loss of open water in the project area. 


Comment: 3809.420(a)4) In sentence, “The measures could be developed through the 
NEPA process.” To be consistent with the rest of the proposed rules, it should read 
“should” or “will.” Please cla:ify how this would affect patented areas of the operations. 
If the measures are developed under tic NEPA process, the required standards ire already 
there, and BLM does not need to include them in this set of proposed rules. 


Response: Mitigating measures would be developed through the NEPA process as 
needed to prevent unnecessary or undue degradation. Mitigavion developed for 
application on private lands, and required by a non-BLM entity, could also serve to 
successfully mitigate impacts on BLM-managed lands. But BLM would still have to 
determine that the mitigation would be effective in preventing unnecessary or undue 
degradation of public lands, and the mitigation would have to be enforceable. 


Comment: NEPA requires that an EIS discuss the “means to mitigate adverse 
environmental impacts...” In the consideration of alternatives, the EIS should also 
include a discussion of appropriate mitigation measures. BLM has entirely ignored these 
requirements. No mitigation measures are listed or discussed for either the Proposed 
Action or the alternatives. For example, the draft EIS discusses impacts to mining- 
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by a broader “grandfathering™ of existing operations, but the issue is not addressed. 
Similarly, many of the environmental impacts from Alterative 2 flow from BLM's 
assumption that Notice-level activities would not be regulated. Those impacts could be 
mitigated by maintaining some portion of the BLM Notice-level review procedures in 
Alternative 2. Under the preferred alternative and Alternative 4, additional appeals will 
lead to delays in umplementing of permitting and enforcement decisions. The draft EIS 
should consider alternatives to the current mechanisms or procedures for appeals as a 


Response: NEPA regulations do not require a separate discussion of mitigation if the 
mitigation is already included in the description of the alternatives (40 CFR 1502. 16(h)). 
The alternatives were all developed to mitigate the impacts of the Proposed Action and 
address different aspects of the issues raised dunng scoping. Designed to present a range 
of approaches that could address the different scoping issues, the alternatives therefore 
will hive different impacts in different resource sectors. Adding more mitigation to each 
alternative to reduce its inherent impacts would ultimately lead to a narrowing of the 
range of alternatives to the point where there would be no significant difference between 
alternatives for the decisionmaker to consider. 


Comment: Under the description of the State Management Alternative, the draft EIS 
(page 36) describes how BLM would defer regulating exploration and mining to the 
states. The draft EIS states that “BLM would neither review nor approve of any specific 
proyect. Nor would any federal decision or undertaking be subject to NEPA review or 
compliance with Section 106 of the National Hisvoric Preservation Act.” This statement 
is simply not true. Alternative 2 is not viable in that it would require congressional 


legislation, and it is not within the scope of the 3809 regulations—an argument BLM is 
quick to point out when justifying no analysis of agency funding or staffing. This same 
section of the draft EIS continues, “While the operations would still have to comply with 
federal laws such as the Clean Water Act and the Endangered Species Act, BLM would 
not regulate the operations.” Apparently BLM believes that other federal agencies need 
not comply with NEPA. Clearly, NEPA does apply to every federal agency, and NEPA 
review must occur before any decision by any federal agency on a proposed project. 
NEPA itself and the Council on Environmental Quality regulations are both clear that this 
review under NEPA must consider the whole of the proposed action, regardless of the 
limits on the jurisdiction of the federal agency or the federal decisions required. 
Therefore, it is a significant misrepresentation of the facts to inform the commenting 
public that precious metals mines would not undergo environmental analysis under 
NEPA under the State Management Alternative. As practically every mine in the western 
United States falls under the jurisdiction of the Army Corps of Engineers, for example, 
the Corps would likely become the lead agency for this analysis. Since Section 106 of the 
National Historic Preservation Act also applies to all other federal agencies, including the 
Corps and Corps regulations also explicitly require compliance with Section 106, mining 
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projects subject to Corps jurisdiction would also still be subject to Section 106 of the 
National Historic Preservation Act (NHPA). This significant error in the description of 


Response: Alternative 2 would not require congressional action. The tngger for NEPA 
review and other processes such as NHPA requirements is that a federal action is taken 
with the approval of a Plan of Operations. While other federal agencies, such as the 
Corps of Engineers, may have to follow the same processes, not all mining activities 
would require other federal permits. If they do, the review would be more targeted to the 
resource being regulated such as wat. “*, or wetlands. BLM federal actions are unique 
in that they are approving the entire m ning project, not just one media-specific aspect of 
that action such as a discharge permit tur water or a wetland dredge and fill permit. As 
such, BLM NEPA analysis and mitigating measures are much broader and more costly to 
the operator than those imposed by other agencies. BLM wishes to clarify the fact that 
just because there is no NEPA review or a more limited NEPA review under Alternative 
2 does not automatically mean greater environmental impacts. NEPA is a procedural 
requirement to ensure that federal agencies consider and disclose the environmental 
consequences of thei actions. It does not mandate a higher level of environmental 
protection by itself. but just careful study. Other substantive environmental laws would 
still continue to apply under Alternative 2, such as the Endangered Species Act, the Clean 
Air Act, and the Clean Water Act. The situation would be analogous to pre- 1980, before 
BLM adopted the exisiing 3809 regulations and BLM did not review or approval 
requirements to trigger NEPA, NHPA, or other consultations. 


Comment: Under the Council on Environmental Quality (CEQ) regulations 
implementing NEPA, BLM must “nigorously explore and objectively evaluate all 
reasonable alternatives” to the “heart of the environmental impact statement.” BLM's 
draft EIS violates NEPA by failing io assess all reasonable alternatives. Indeed, the errors 
of the alternative analyses are so fundamental and pervasive that a new draft EIS, with 
further public comment, is needed to cure these defects. 


Response: BLM believes that the alternatives presented in the draft and final EISs cover 
a reasonable range of alternative approaches for developing the surface management 
regulations. BLM has changed the alternative in response to public comments and the 
National Research Council report (NRC 1999). 


Comment: An EIS must evaluate the no action alternative 40 CFR [sec]1502.14. Yet, 
the No Action Alternative in the draft EIS does not describe and evaluate the panoply of 
existing federal and state environmental laws and regulations that apply to hardrock 
mining. These laws and regulatory programs have evolved and developed substartially 
over the past 2 decades and they are working effectively with the existing 3809 
regulations to protect the environment and public health and to prevent unnecessary or 
undue degradation of the public lands. The “Summary of State Mining 
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Regulanons/Programs” in Appendix D is deficient and incompicte. BLM must prepare a 
new descrippon of existing state and federal laws and regulations. and analyze those 
requirements in the discussion of the No Acton Alternative. This must be done through 
the release of a new draft EIS for further comments from the public and the states. BLM 
can use the results of the NAS study to help prepare the new draft EIS. 


environmental laws and regulations that apply to hardrock mining. Appendix C lists 
may be required of mining projects’ Appendix D presents a state-by-state summary of 
state regulatory programs that apply to hardrock mining. These programs all serve as a 
backdrop commen to all the alternatives presented in the EIS, including the No Action 
Alternative. In addition, we developed Alternative 2 show the impacts of relying on these 
other programs without any 3809 regulations. We have refined the analysis in the final 
EIS in response to comments. 


Comment: The irony of BLM’s position on these scoping meetings 1s that BLM would 
never embark on such a process if the federal actton under consideration were the 
approval of a Plan of Operations for a mine. Inceed, i would be impossible to develop 
meaningful issues and alternatives for consideration in the EIS without knowing details of 
the Proposed Action. The EIS could well be compromised by an inadequate and 
premature scoping effort. 


Response: There is considerable difference in the scoping conducted for a site-specific 
analysis and that to consider programmatic issues on a national basis. The site-specific 
project requires greater upfront definition of the proposed action to scope out site-specific 
issues. The program analysis can re! y upon issues already of concern with the public on 
the basis of the existing regulations. 


Comment: The draft EIS is a flawed document due to BLM's failure to perform 
adequate scoping. While BLM held “scoping” meetings and sought public views on how 
the regulations can and should be changed. these public meetings and written ~.. nment 
periods do not fulfill the function of NEPA scoping. The purpose of NEPA scoping is to 
allow the public to identify issues and alternatives associated with NEPA review of a 
proposed agency action. But that purpose was not met regarding the proposed rule 
because BLM, during this “scoping” activity, never stated how it would propose to 
change the 3809 regulations. Not once during the “scoping” period did BLM describe the 
Proposed Action that would allow the public to effectively participate in soping the draft 
EIS. Significantly, BLM did nui even ask the public to present issues and alternatives for 
the draft EIS at the scoping meetings. Instead, the public was asked for input on “whether 
and how the 3809 regulations should be changed.” Similarly, the materials handed out at 
the scoping meeting asked for comments on cight issues related to possible changes in 
the regulations. The BLM task force advised participants at the scoping meetings that, 
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although they could comment on any tssuc, they were directed to address the cxght issues 
listed by BLM first before commenting on any other issues (¢.g alternatives for the draft 
EIS). Because of time constraints in the scoping process, few workshop tables could 
address all eight issucs, let alone move on to discuss tradivonal NEPA scoping topics. 
For the public to participate properly in scoping. an agency must describe a proposed 
action with such specificity that the public can determine what the agency is trying to 
accomplish and suggest alternative means of achieving those objectives. Instead of 
preparing the draft EIS, BLM should have reviewed the scoping comments it received 
and developed recommendations for any changes to the 3809 regulations. The 
recommendations then should have been released in conjunction with the proposed rule. 
The proposed rule would then serve as the proposed agency action for NEPA scoping. 


Response: NEPA scoping for the rulemaking was extensive and compicte. The CEQ 
regulations at 40 CFR 1501.7 mandate carly and open scoping. BLM did not want to 
develop a detailed proposed rule without input from the public on what the scope of such 
a rulemaking should include. The Proposed Action initially presented to the public was 
to change the 3809 regulations to address the erght issues that had been listed internally. 
regulatory alternatives. [See Scoping Report, (BLM 1997a).| During scoping BLM 
consulted with industry, the states, and environmental groups on content that they wanted 
to see included in the revised regulations. BLM even asked these groups to submit 
suggested regulation language as part of their scoping comments. Later in the scoping 
process BLM put out for review working drafts of the proposed regulations and met with 
the interest groups to get their feedback during scoping. This occurred not once, but 
twice. From this feedback BLM developed the alternatives presented in the draft EIS. 
Also note that scoping does not end until the final a. ‘sion is made. BLM continued to 
receive and consider new scoping input, such as the NRC report (NRC 1999) in 
developing the final rules and EIS. 


Comment: Selecting the Proposed Action and Preferred Alternative as described in the 
draft EIS (pages 92-95) would violate NEPA in light of two of the central findings, 
conclusions, and recommendations presented in the NRC study. First, the NRC study 
found that better implementation of the existing regulations represents the greatest 
opportunity to improve environmental protection. Secondly the Committee stated a 
strong preference for performance-based standards 1 ather than prescnptive standards like 
those proposed in most appropriate technology and practices (MATP) and | sec} 3809.420. 
If BLM were to issue a final EIS and final rules that ignore these findings, the agency will 
be taking actions that, in the judgement of the Committee, will at best miss an 
opportunity to improve envircnamental protection, and at worst, may even cause 
environmental harm. This outcome would violate NEPA as shown by the following 
citations from the CEQ regulations: [sec] 1S00(c) “Ultimately, of course, it is not better 
documents but better decisions that count. NEPA’s purpose is not to generate paperwork- 
even excellent paperwork-but to foster excellent action. 1 ae NEPA process is intended to 
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help public officials make decissons that are based on understanding of environmental 
com oquences, and take actions that protect, restore, and enhance the environment.”| sec} 
1%. 2e¢) “Use the NEPA process to identify and assess the reasonable alternatives to 
proposed actions that will avoid or minamuze adverse effects of these actions upon the 
quality of the human environment.” [sec] 1 SO0(f) “Use all practicable means, consisint 
with the requirements of the Act and other essential consderations of nabonal policy. to 
restore and enhance the quality of the human environment and avoid or minimuze any 
possible adverse effects of thew actions upon the quality of the human environment.” 
[sec] 1505.2(b) “Identify all alternatives considered by the agency in reaching its 
decision, specifying the alternative or alternatives which were considered to be 
environmentally preferable.” [sec| 1505.2(c) “State whether all practicable means to 
avord or minimize environmental harm from the alternative selected have been adopted. 
and if not. why they were not.” 


Response: Although the NRC report Jet... mined that better umplementation of the 

© «isting regulations represents the greaiest opportunity to upPprove eny @onmental 
protection, it certainly did not say that was the only course of action that should be taken. 
In fact. NRC made recommendations on changes needed in the regulations. In additon. 
NRC reo. sed other conclusions on program imadequacies that may best be addressed 
through regulatory changes. The results of the NRC report should not be regarded as an 
“enther-or” finding. but as a list of possible actions, both regulatory and administrative. 
that would improve environmental protection. On the second point, BLM agrees with 
NRC's performance-based standards recommendation, but does not agree with the 
commenter that the performance standards in proposed 38J9 420 are “prescnptive” Just 
the opposite. The performance standards in 3809 420 are nonprescriptive, outcome-based 
standards that do not mandate the use of certain maternals, thicknesses, designs, reagents. 
processing, or analytical evaluations. 


Comment: The NRC study recommendations and conclusions, especially the 
recommendation to correct the ideatified regulavory gaps. represent a valid alternative to 
the proposed 3809 rules that should be evaluated in a supplemental EIS before finalizing 
this ruic. Indeed, a supplemental EIS is required by the regulations of the CEQ 

“|v higorously explore and objectively evaluate all alternatives to the proposed action.” 
Moreover, BLM's own NEPA Handbook dire=ts the agency to consider and refine a range 
of alternatives throughout the EIS process: “New alternatives can and should be 
developed and defined as the need arises during preparation of the EIS.” Clearly, 
addressing the regulatory gaps discussed in the NRC study 1s an example of an alternative 
that Bi_M must analyze to comply with the CEQ regulations and internal agency 
guidelines for implementing NEPA. 


Response: As suggesiod. BLM has added a fifth alternative that addresses only the 
regulatory gaps discusse. by the NRC report. We have also modified Alterative 3, the 
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Proposed Acton, to make i not moonsistent with the NRC recommendatons A 
supplemental EIS 1 not needed because the changes im the Proposed Acton are within 
the range of alternatives previously analyzed and are therefore not substantial. 


Comment: BLM 1s unable to comply with the NEPA requirement of describing baseline 
condmpons on the draft EIS. That requirement 1s a prerequisste to effective analyse of 
mmpacts of the Proposed Acton and tts alternatives. Without thes expowton of baseline. 
the umpacts analyses 1 speculative and theoretical at best and cannot comply with NEPA 
requirement to take a “hard look” at the environmental impacts of the proposed action. 
BLM should be required to comuder these and all othe: cumulative effects before a can 
clam that a has conducted an adequate environmental impact analysis. If 1 docs mot do 
so, the draft EIS 1s flawed, and the faslure to satisfy the requirements of NEPA will 
require an mvahdation of the rule 


Response: While other environmental requirements are pert of the haseline. they are also 
common among all alternatives. They were included in the draft and final EISs to 
provide a comprehensive analysis of the baseline But since these other requirements are 
comm*mon to all alternatives. then detailed discussion would not help present the 
environmental impacts of the proposal and alternatives im a Comparative form that sharply 
defined the issues and provided a clear basis for chosce among the options, as required by 
NEPA regulations at 40 CPR 1502.14. 


Comment: The congressional mandate in section ‘57 states that the BLM regulations 
must comply with the bold-face NRC report recommendations so long as these 
regulations are also not moonsistent w th exmsting statutory authorities. The carrsting 
statutory authority biading on the Secretary of the Intenor inctudes the National 
Environmental r dicy Act (NEPA). Under NEPA, an agency must set forth a reasoned 
explanation for its decision and not semply assert that its decisson will have an 
imsagnificant effect on the environment. As stzted by a recent federal court decision 
reyocting the Federal Government's argument that NEPA was not required for small-scale 
activities: an EA ts warranted to determine whether multiple mining operations will 
have a significant effect on the human environment. The court did not make a distinction 
bet» ‘en small-scale mining operations and exploration activities under NEPA. 
Therefore, BLM cannot violate NEPA by ignoring the cumulative environmental impacts 
from muluple exploration activities. Thus, the regulations must require NEPA review 
when there may be such cumulative impacts, at a minimum 


Response: Because the processing of a’ =e for explorat: © is not a federal action that 
would tngger NEPA, no NEPA violation could occur from not conducting NEPA review 
on a Notice. BLM intentionally did not make Notices a federal action, conustent with the 
NRC recommendation. BLM believes this is appr: , tate. Due to most exploration 
project's short duration, limited size (5 acres), .: “aimad. lity, bonding, and special 
category land classification, BLM does not expect that environmental impacts from even 
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muluple exploration proyects would be cumulatively ugnificant Should unnecessary or 
undue degradation result from the cumulative effects of exploraton projects, BLM can 
@srect correct measures be umplernented. 


Comment: Given the CEQ's ‘new information’ requirement in the NEPA regulations. 
the fact that the draft EIS did not and could not consider the later NRC Report, 
Congress's directive to BLM to defer codification of new 3809 regulabons until after 
complevon of the NRC report, Congress’ directive to codify only those 3809 regulatvons 
‘non inconsistent’ with that report, and BLM’s cursory treatment of the report in its 
October 26, 1999 Federal Register nouce, BLM must, at a minimum, supplement its 
February 1999 draft EIS to mcorporate the NAS report's findings and recommendations. 
BLM may not ignore its legal obhgation under NEPA. 


Response: BLM has incorporated the resusts of the NRC report into the environmental 
analysis and added a fifth alternative that addresses only the regulatory gaps discussed by 
the NRC report. BLM has also modified Alterative 3, the Proposed Action, ») as not to 
be inconsistent with the NRC report recommendations. A supplemental EIS 1 not 
needed because the changes im the Proposed Acton are withun the range of a:*ernat) ves 


Comment: BLM failed to evaluate the alternative of increased funding and improved 
implementation of the existing regulatwons even though BLM acknowledged that “|m)any 
[scoping] comments noted that BLM does not have adequate funding and staffing to 
administer the [existing 3809) program and that changes in funding and staffing levels are 
the best way to address current problems” (See draft EIS, page 23.) Nevertheless, BLM 
has refused to analyze in detail an alternative of enhanced funding and improved 


implementation of the existing regulations (page 65) A new draft EIS, with further 
public comment. 1s needed to cure these defects. 


Response: For two reasons BLM has not added an alternative that addresses increased 
and more importantly, the evaluation 1s on the regulations themselves and has to assume 
that BLM would be fully funded in order to assess the effectivencss of cach regulatory 

eram under the alternatives. Therefore, BLM has analyzed the No Acthun Alternative 
a.«| the other alternatives under fully funded conditions. 
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FEDERAL LAND POLICY AND MANAGEMENT ACT (FLPMA) 


Comment: The sue of land manager dscrevon must be made clear im order to meet 
PLPMA standards BLM nceds the authority to comsader other competing resources and 
also the history of muneng compames Bad environmental records should lead to demal of 
permuts to some compames To protect public lands. land managers should have the nght 
and be expected to weagh other uses and be able to deny muning proposals The final 
regulations need to give land managers discretion to deny mining permuts for these 
reasons. Small mines must not be exempt from FLPMA standards BLM must be given 
discrevon to deny approval o Plans for environmental reasons. including operabons tat 
would Cause unnecessary or undue degradation 


Response: The final regulations allow BLM ‘0 deny a Plan of Operanons that would 
result in unnecessary or undue degradation. of revoke a Plan of Operations under section 
3809 602 for failure to comply with an enforcement order or where there 1s a pattern of 
violavons The regulations cannot provide total discretvon to land managers because of 
the nghts to development operatcss have unde the :mming laws The regulations do 
allow demal of a Plan of Operations if 1s determined that an operaton would cause 
unnecessary or undue degradation. inchuding creating substantial irreparable harm to 
wgmificamt resources that cannot be effectively mitigated Small operators have never 
been exempt from the FLPMA standard to prevent unnecessary or undue degradation 


Comment: BLM’s regulatory authority under FLPMA does not extend to water quality 
or water quantity issues. FLPMA grants BLM the authority to prevent “wnnecessary or 
undue” degradation of the pul lvads. Public lands under FLPMA must be owned by 
the Unsted States and admunisterec| by BLM The United States does not hold title to 
navigable waters, and thus navigab.e waters generally are not included within the 
definition of public lands. 55 Fed Reg. 2°; '1, 27115 (dune 29, {990) (preamble to 
proposed regulations implementing Alaska bmctest | ans Conw rvavon Act ( ANILCA)) 


See 7iso 57 Fed. Reg 22940, 22942 (final regulations excluding navigable waters from 
the definition of public lands), State Land Board v. Corn lis Sand & Gravel Co., 429 


U.S. 363, 372-374 (1977) (holding that the beds of : . cams navigable in fact was never 
considered to be public lands) Consequently, becaus the United states does not own the 
navigable waters lying within the states, BLM lacks the stat “cy authority to msue 
regulations under FLPMA managing the quality of such waters BLM 's existing 
regulations recognize that fact and correctly defer water quality regulation to 
environmental protection statutes and regulations BILM's enabling statute does no 
authorize it to become a water quality agency for public lands With regard to water 


quantity, BLM has long recognized that « must defer to and comply with state water nght 
laws with respect to matters of water use and allocation 


Response: FLPMA, at section |(2(a8), states in part that, “the public lands be 
managed in a manner that will protect the quality of .. water resource..valucs...” The 
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FLPMA mandate to prevent unnecessary or undue degradation includes degradation of 
water resources. BLM does have the authority to regulate operations conducted on public 
land with consideration given to the effects an operation may have on water quality and 
quantity. In general, BLM relies on operator compliance with state or federal water 
quality standards to meet this objective. BLM can also require operators to incorporate 
protective measures for water resources into their operating and reclamation plans. Not 
all waterways on public land are navigable. In fact, many are not navigable in the legal 
sense that the state owns title. Even on navigable waters crossing public land, operators 
often use public land adjacent to the high water mark as part of their operations and are 
subject to the 3809 regulations to protect the public lands. 


5.03 Comment: The draft EIS and proposed regulations must adequately and accurately 
reflect the existing governing statutes. The draft EIS and proposed regulations do not 
recognize the congressional declaration of policy in section 102 of FLPMA that the 
“public lands be managed in 1 manner which recognizes the Nation’s need for domestic 
sources of minerals...from the public lands including implementation of the Mining and 
Mineral Policy Act of 1970...” 43 U.S.C. Section 1701(a)(12). BLM’s duty as established 
by Congress, “to encourage development of Federal mineral resources,” must stay intact 
and not change with these new regulations. The proposed regulation does not change the 
authorizing language and it is presumptuous for BLM to remove this statement. The 
BLM regulations remove any reference in the regulations to a fundamental purpose of 
FLPMA, namely the management of the Nation’s public lands in a manner that 
“recognizes the Nation’s need for domestic sources of minerals...from the public lands.” 
If anything, BLM appears intent on reducing the level of mineral activity on the public 
lands by creating an unnecessary and redundant scheme. BLM is not in compliance with 
FLPMA unless it takes into account the impacts of cumulative regulations that apply to 
supplying the Nation’s need for domestic sources of minerals. If BLM truly intends to 
fulfill its statutory obligation to encourage development of federal mineral resources, then 
this language is an important part of the rules and should be retained. Deliberate omission 
of this authorizing language from FLPMA in the proposed regulations is a defiant affront 
to Congress and United States citizens. 


Response: The language has been deleted because it is not necessary for regulatory 
purposes. This does not change any of the statutory requirements of FLPMA or the 
Mining and Minerals Policy Act. BLM is stili subject to the requirements of these acts 
and of other acts such as NEPA, the Clean Water Act, and the Endangered Species Act. 
BLM does not believe it is appropriate to present a complete listing of ali applicable acts 
in the regulations. A list of applicable laws and regulations is presented in Appendix C of 
the EIS. 


5.04 Comment: Alternative | in the proposed regulations on the threshold between a Notice 


and a Plan of Operations is preferable to Alternative 2; but subpart (j)(6) is without legal 
authority and must be deleted. Proposed 3809.01 1 (j)(6) is tantamount to a bureaucratic 
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withdrawal authority for which no legal authority currently exists and is contrary to the 
intent of Congress as specified in FLPMA. The intent of Congress as expressed in 
FLPMA is captured at 43 U.S.C. 1702(a) (1976); 43 CFR 1601.0-S(a)( 1985) wherein 
areas of critical environmental concern are defined as areas where “...special management 
attention is required...to protect and prevent irreparable damage to important historic, 
cultural, or scenic values, fish and wildlife resources, or other natural systems or 
processes, or to protect life and safety from natural hazards.” This definition of what 
constitutes an area of critical environmental concern (ACEC) is no different than what 
BLM cites in proposed regulation 3809.1 1(Alternative 1) (j)(6) as the basis for “...areas 
specifically identified in BLM land-use or activity plans...”[emphasis added]. Clearly 
BLM is usurping the authority to create ACECs for an unauthorized expansion of the 
power of its land use plans. Subsection (j)(6) of 3809.11 (Alternative 1) should be 
stricken in its entirety. Subsection (j)(3) captures ACECs as a proper basis for requiring a 
higher standard of review consistent with the intent of Congress as previously expressed 
in FLPMA. No expansion of that authority is justified. 


Response: Proposed 3809.01 1(j)(6) would not have withdrawn an area trom operation of 
the mining laws. It just would have served as a threshold for when a Plan of Operations 
had to be filed instead of a Notice. BLM agrees that the paragraph contains substantial 
overlap with the ACEC areas that are listed in 3809.01 !(j)(3). In the final regulations 
BLM has replaced proposed paragraph 3809.01 1(j)(6) with a different threshold standard. 
The new paragraph requires a Plan of Operations in areas that contain proposed or listed 
threatened or endangered species or their critical habitat. 


Comment: BLM states that it lacks “clear, consistent standards for environmental 
protection” (page 12. draft EIS). More than 20 state and federal environmental 
regulations control mining industry impacts on the environment. Congress delegated 
authority for implementing environmental regulations to federal and state agencies to 
avoid overlapping authority and redundancy. Congress limited BLM's authcrity to 
regulate locatable mineral exploration and development in accordance with FLPMA and 
has not significantly modified this authority since 1976. The BLM must ensure that its 
regulatory actions conform to the intent of Congress as reflected in the existing 
environmental statutes. 


Response: The statement from the draft EIS reflects the difficulty BLM often encounters 
in determining what constitutes unnecessary or undue degradation. The NRC report 
(NRC 1999) noted this difficulty in its Recommendation 15. Congress intended that the 
public lands be protected from unnecessary or undue degradation, which covers a wide 
range of resources found on public lands. 


Comment: There are limits on BLM's authority to impose regulations that will eliminate 


environmental impacts if those regulations also limit the opportunity to develop mining 
claims on public lands. This issue was addressed in the final EIS for the original 3809 
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regulations, as the Department of the Interior explained why it was not adopting an 
alternative that would have imposed stricter environmental standards. Pursuant to 
FLPMA, BLM has the authority to take “any action necessary to prevent unneces* ry or 
undue degradation of the public lands.” The word “necessary” limits BLM’s authority 
and suggests that BLM must demonstrate the need for proposed rule changes predicated 
upon FLPMA authority. The Proposed Rule would expand BLM’s regulatory role 
beyond that authorized by FLPMA such as in revising the designated intent of 
“unnecessary or undue degradation” as defined in FLPMA. The proposed rule would 
fundamentally change BLM from a land managing agency with jurisdiction shared with 
the states into an EPA-like agency, setting federal environmental standards that in turn 
drive standards on federal, state, and private lands. This conception for BLM'’s role is far 
beyond what Congress had in mind when it directed BLM in FLPMA to prevent 


unnecessary or undue degradation. 


Response: The referenced sentence of FLPMA provides that the Secretary of the Interior 


may develop regulations or take any other action needed to prevent unnecessary or undue 
degradation. But FLPMA did not expressly define “unnecessary or undue degradation.” 
BLM believes that the regulation changes are needed to prevent unnecessary or undue 
degradation. BLM has listed many regulatory issues in the draft EIS that need to be 
addressed. The NRC report (NRC 1999) has also discussed issues and recommended 


regulatory changes. 


Comment: Under FLPMA, which is what gave BLM its authority, BLM can use specific 
enforcement-—similar enforcement mechanisms in cases when you have a noncompliant 
Operator. But in the proposed regulations, BLM plainly exceeds its authority by giving 
itself the power to suspend and nullify operations. FLPMA was intended for BLM to 
limit enforcement capability to promote the dissemination of information and to advise 
the public and to use administrative resolution rather than prosecution for violation. 


Response: BLM has a duty to take any action needed to prevent unnecessary or undue 
degradation as stated in section 302(b) of FLPMA. Suspending operators that are causing 
unnecessary or undue degradation is within BLM's authority. 


Comment: BLM's proposed regulations, though they dispose of the “prudent operator” 
language of the present regulations, continue to reject implementing FLPMA's 
“unnecessary or undue degradation” standard, and this may tie the agency's hands when a 
common-sense application of the statutory “unnecess*"~ or undue degradation” standard 
would enable BLM to avoid immense damage to many valuable resources of the land that 
a gigantic unreclaimed open pit mine would cause in a particular location. 


Response: In the final regulations the definition of “unnecessary or undue degradation” 
has been modified with the addition of paragraph four to address when degradation is 
“undue.” The requirement is that operations not result in substantial irreparable harm to 
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significant res urce values and that harm cannot be effectively mitigated. This provision 
must be applied on a site-specific basis and would not necessarily preclude developing a 
large open pit mine. 


Comment: Why state that “Despite the urging of certain commenters, BLM is not 
proposing additional regulations to implement the “undue impairment” standard of 
section 601(f) of FLPMA then do it? 


Respo: se: BLM is not adding regulations to implement the “undu. impairment” 
standard of section 601(f) of FLPMA, related exclusively to the California Desert 
Conservation Area. What was done in the proposed and final rule is continue the 
previous rule's cross-reference to the section 601(f) standard in the unnecessary or undue 
degradation definition. BLM will continue to apply the standard on a case-by-case basis, 
as is currently being done, for instance, in southern California in a plan of operations 
proposed by Glamis Imperial. BLM continues to believe that such an approach will 
provide the needed level of pre*ection for the enumerated resources in the California 
Desert Conservation Area. 


Comment: The only statement in the proposed definition of most appropriate technology 
and practices (MATP) or in the explanation of the proposed rule on cost is that “MATP 
would not necessarily require the use of the most expensive technology or practice.” This 
statement not only fails to address how BLM would consider cost, but suggests that BLM 
could require the use of the most expensive technology or practice for a mine regardless 
of whether the mine meets performance standards by using a less expensive technology or 
the most expensive technology produces only a small marginal benefit. If BLM claims 
authority to require use of a particular technology under such circumstances, the proposed 
Development Act. Requiring the use of a costly technology that may make mining 
impossible or uneconomical to achieve minimal or no environmental benefits would 
ignore FLPMA’s limit on BLM’s authority only to prevent unnecessary or undue 
degradation of public lands, would impair the rights of locators and claims located under 
the general mining laws in violation of 43 U.S.C. 1732(b), and would contravene 

Cor tress’ policy and intent for BLM to manage public lands in a manner that recognizes 
the Nation's need for domestic sources of minerals and to implement the Mining and 
Minerals Policy Act of 1970, as set forth in 43 U.W.C. 1701(a)(12). The proposed rules 
do not explain how BLM will reconcile its proposed authority to impose technology- 
based requirements with its legal authority and obligations under FLPMA. 


Response: It is unclear how a statement that was added to assure operators they would 
not have to use the most expensive technology could be interpreted to mean they would 
be required to use the most expensive technology or practice regardless of whether the 

mine meets performance standards. Nevertheless, MATP has been deleted from the final 
regulations. In its place a requirement has been added to the performance standards that 
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requires operators to use equipment, devices, and practices that will meet the performance 
standards. The purpose of this requirement is to make sure that the methods employed 
are technically feasible for meeting the performance standards. 


5.11 Comment: These regulations also are not written in accordance with the legislative 
intent of the Federal Land Policy Management Act. Proposed regulations at 3809.3 
provide that “if State laws or regul.tions conflict with this subpart...you must follow the 
requirement of this subpart.” This provision, coupled with the proposed section on the 
federal/state relationship (3809.201-204) and the proposed performance standards 
(3809.420), will have a preemptive effect on state laws. FLPMA does not provide for 


express preemption of state laws. 


Response: The intent of this section is to establish a minimum level of protection for 
public lands. This is within BLM’s authority under FLPMA. Under FLPMA, federal 
rules may preempt state law when the two conflict. There is no conflict if the state 
regulation requires a higher level of environmental protection. In most cases satisfying 
the state requirements will also satisfy BLM’s requirements. Or satisfying BLM 
requirements will also satisfy the state requirements. Only under very rare circumstances 
would it be impossible to satisfy both state and BLM requirements at the same time. In 
those cases the operator must satisfy BLM requirements to operate on public lands. 


5.12 Comment: In enacting the FLPMA, Congress granted BLM only limited license to 
regulate mining on public lands. BLM's authority to regulate is Section 302(b) of 
FLPMA, which provides: “In managing the public lands the Secretary shall, by regulation 
or otherwise, take any action necessary to prevent unnecessary or undue degradation of 
the public lands.” Congress obviously realized that mining on public lands, which it 
sanctions expressiy in the General Mining Law, necessarily causes some impacts. 
Congress did not completely prohibit all such impacts or empower BLM to do so in its 
stead. Rather, it charged BLM with preventing “unnecessary or undue degradation” of 
public lands, a decidedly limited mandate. FLPMA, in short does not grant BLM the 
authority to prevent all degradation of public lands, but rather only to prevent cegradation 
beyond what a prudent miner causing necessary or appropriate degradation would cause. 
Many of the provisions in the proposal overstep this critical limitation. By focusing on 
“degradation...of the public lands,” Congress consciously tasked BLM with managing the 
surface impacts of mining. Congress did not authorize BLM to regulate or limit the 
effects of mining on ground water, surface water, or other environmental media. It could 
have taken that step. Indeed, it clearly knew how to do so, as evidenced by other sections 
in FLPMA, which grant BLM that power in limited contexts not germane to the present 
rulemaking. In so limiting BLM’s authorities, however, Congress did not ignore the need 
for environmental protections on the public lands. Instead, it empowered BLM to 
incorporate state and other federal environmental laws into its regulatory program. And 
indeed, in the 18-odd years that the 3809 regulations have been on the books, that is 
exactly what BLM has done, and Nevada's mining program stands out as a clear example. 
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5.13 


In the proposed rule, as in the predecisional drafts, BLM is now seeking to tread heavily 
in environmental areas Congress said were off limits. 


Response: BLM does not contend that it is required to prevent all degradation. Nor 
would such an effort be practical in any reasonable regulatory scheme. But since 
“unnecessary or undue degradation” was not defined in FLPMA, what is due and 
necessary degradation is left for the agency to define through a regulatory program that 
BLM disagrees with the comment that unnecessary or undue degradation does not 
consider the effects of mining on ground water, surface water, or other environmental 
media. FLPMA, at section 102(a)(8), states in part that, “the public lands be managed in 
a manner that will protect the quality of... ecological, ...environmental, air,...[and] water 
resource...values...” The FLPMA mandate to prevent unnecessary or undue degradation 
includes degradation of water resources or of any other resource on the public lands. 
BLM has the authority to regulate operations on public land with consideration given to 
the effects an operation may have on any of these resources. In general, BLM relies on 
operator compliance with state or federal media-specific standards and programs to meet 
this objective. But BLM can also require operators to incorporate protective measures for 
environmental media into their operating and reclamation plans. 


Comment: The WMC's June 1997 comments on reclamation of abandoned mines 
remain u. swered. Although the Secretary's January 6, 1997 memorandum does not 
contemplate . \anges to the 3809 regulations to create incentives for reclamation and 
remediation of abandoned mines, beneficial social and economic impacts on the local, 
regulatory changes stimulate cleanup of abandoned mines would significantly enhance 
protectic 2 and reclamation success realized under the present regulatory system. The 
WMC strongly urges BLM to expand the scope of the draft EIS to -valuate revisions to 
the 3809 regulations to encourage and facilitate environmentally responsible mining and 
reclamation of abandoned mines. 


under the mining laws where an operator is proposing or conducting operations. 
Including in the regulations requirements for reclaiming abandoned mine lands that 
predate the 3809 regulations is outside the intended scope of this rulemaking. BLM 
believes that it would be inappropriate to expand the scope of the rulemaking to address 
both abandoned mines and those with a viable operator, under a single set of regulations 
because of the unique circumstances of the two situations. With abandoned operations 
remediation of existing problems, sometimes decades after the operation was conducted, 
is the issue. But active operations offer an opportunity to address environmental concerns 
upfront during project planning and incorporate protective measures into the design, 
operation, and reclamation phases. The feasibility of developing performance standards 
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5.14 


5.15 


5.16 


5.17 


that apply to both situations is doubtful. 


Comment: The Secretary of the Interior should take his enforcement authority under 
FLPMA and put it into action under the proposed regulations. BLM should be required 
to issue cessation orders and revoke permits when certain infractions or violations occur. 


Response: The final regulations allow BLM to deny a Plan of Operations that would 
result in unnecessary or undue degradation or revoke a Plan of Operations under section 
3809.602 for failure to comply with an enforcement order, or where there is a pattern of 
violations. The regulations also provide for criminal and civil penalties with fines of up to 
$5,000 per violation. BLM does not want believe the regulations should require 
mandatory cessation orders for certain infractions because of the need to consider the 
circumstances of each case before determining that a cessation order is warranted. 


Comment: Citizens and tribes should have the right to petition for inspection and 
enforcement to spur BLM into fully implementing its FLPMA obligations. 


Response: Indivi-uals can presently request that BLM conduct inspections and can 
obtain copies of in. ection reports. 


Comment: The draft EIS has not established a need or statutory basis for the proposed 
regulations. FLPMA’s directive to prevent unnecessary or undue degradation is a 
subjective nonquantifiable concept. As currently interpreted, this directive has led the 
draft EIS does not identify deficiencies in the current regulations for hardrock mining on 
federal lands. Regulation is at present sufficiently protective and restrictive to protect the 
surface from “unnecessary or undue degradation” as defined in FLPMA. The hallmarks of 
environmentally sound mineral development. The draft EIS must state the problems 

BLM is trying to address in order to comply with NEPA. 


Response: FLPMA does not define “unnecessary or undue degradation.” The 3809 
regulations do that. The purpose and need for the regulations and the issues identified for 
consideration are described in Chapter | of the draft EIS. The finding and 
recommendations from the NRC report (NRC 1999) on changes that should be made in 
the regulations have been included in the final EIS. 


Comment: Applicability of subpart 3809 to unclaimed land. Groups oppose applying 
subpart 3809 to unclaimed land. The proposal improperly treats such lands as having 
valid claims. The proposed rule would codify the industry position. A decision to allow 
mining on such lands is discretionary and noi based on property rights. BLM should base 
its decisions regarding mining operations on unclaimed lands on FLPMA's multiple use 
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5.19 


mandate rather than treating operations on such lands as equivalent to operations on lands 
where operators have property rights under the Mining Law. 43 CFR Subpart 2920 should 
apply, not subpart 3809. Subpart 2920 does not authorize the exclusive and permanent 
use of public lands. Increased costs of subpart 2920 might result in lower grade ores not 
being mined. Will BLM'’s interim directive be extended when it expires in September 
19997 


Response: Approval under the 3809 regulations cannot be used to create property rights 
where none previously existed. The purpose of the regulations is to review the operation 
for unnecessary or undue degradation, not to adjudicate or convey nights under the 
Mining Law. We agree that the decision to approve mining operations on unclaimed 
lands is governed by FLPMA's multiple use mandate. Using the 3809 regulations to 
review proposals on excess mill site acreage lands is appropriate, however, because the 
performance standards and review procedures for this type of activity are detailed there. 
The BLM policy directive on processing Plans of Operations where there may be excess 
mill site acreage has been renewed. 


Comment: At the time the rules were adopted in the FLYMA 1976 act, the requirement 
was not to burden the small miner with “confiscatory” bonding or undue impairment to 
the point that mining was no longer feasible. That was called unreasonable enforcement 
of rules and the taking of capital to mine through bonding, a hardship that took the 
operating capital from a small-entity operation. 


Response: Since 1981 BLM has documented more than 500 cases where operators, 
most at the Notice level, have abandoned t.cir operations without performing the 
required reclamation. BLM now believes that bonding is needed to ensure performance 
of reclamation. The bonding provisions have been structured so that the amount of 
financial assurance can be incrementally posted and released to correspond with the on- 
the-ground disturbance or the performance of reclamation. This provision should keep 
the impact to operating capitol at a minimum while promoting performance of 
reclamation. 


Comment: BLM , in the Proposed Rule under Section Il, “What is the Background of 
Rule making?” quotes the authority granted by Congress to the Secretary of the Interior, 
by regulation or otherwise, to take any action necessary to prevent unnecessary or undue 
degradation of public lands. “Public Lands” are defined in FLMPA (in pertinent part) as 
“any land interest in land owned by the United States...and administered by the Secretary 
of the Interior through the Bureau of Land Management...” see 43 U.S.C. 1702. in part 
this is correct, but BLM failed to include the first paragraph of 1702 Definitions: 
“Without altering in any way the meaning of the following terms as used in any other 
statute, whether or not such statute is referred to in, or amended by this Act, as used in 
this Act...” 
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Response: Repeating the lead-in statement is not necessary. it simply says that if the 
same terms are used in other legislation, that these definitions do not alter their meaning 
in those other statutes. Since the 3809 regulations are issued under FLPMA, the FLPMA 
definition of public lands apply. 


5.20 Comment: | suggest that the 3809 regs don’t properly incorporate FLPMA’s 
requirement of suitability analysis, which is the multiple use mandate that governs BLM 
activities on the public land, and regulatory activities. FLPMA requires BLM to balance 
competing resources to determine what is in the best interests of the American people. 
And to do this BLM needs to determine the benefits of a proposed activity and balance 
wildlife habitat, and so forth. And also, FLPMA has an eye toward preserving public 
do everything it can to protect public land values for future generations, such as require 
the most up-to-date technology to minimize-in fact, not minimize but prevent undue 
degradation of the public land. So given those concessions that BLM appears to be 
making to the mining industry, that at the same time, the agency should require the most 
up-to-date, best available technology to control and threats to public land values. And 
again, that sort of approach is underlined by FLPMA’s attention to preserving land value 
for future generations. 


Response: BLM uses the land use planning process under section 202 of FLPMA to 
determine the long-term management of lands, balance competing resource concerns, and 
decide if any areas should be withdrawn (determined unsuitable) from operation of the 
Mining Law to protect other resources. On 1 area is selected for withdrawal from the 
Mining Law, a withdrawal is processed under section 204 of FLPMA. The 3809 
regulations are applied where the area is open to operation of the Mining Law, or if 
closed, there are valid existing rights. The regulations are not intended to be a vehicle for 
suitability determinations. BLM has added a requirement in the final regulations to the 
definition of unnecessary or undue degradation that protects significant resources from 
substantial irreparable harm if ideatified during review of a proposal. But this definition 
does not replace the need for land use planning or mineral withdrawals to protect 
significant resource values. 


5.21 Comment: Even without the limits placed on BLM in section 357, we believe that 
neither the Federal Land Policy and Management Act of 1976 nor any other authority 
grants BLM the power to issue the regulations as proposed. What it could not do without 
the added restrictions of section 357 it certainly cannot do with those restrictions. In 
addition to a general lack of authority to promulgate the 3809 proposal, we also believe 
that Congress’ specific and direct commands in section 357 further restricting BLM's 
authority to issue regulations related to 43 CFR Subpart 3809 independently demonstrates 
that the proposed regulation is not authorized by law. 
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Response: The final regulations have been changed to address the requirements of 
section 357 and are not inconsistent with the recommendations in the NRC report. For the 
reasons expressed in this EIS and in the preambie to the rules, BLM concludes that the 
rules are lawfully within BLM's authority. 


Comment: These proposed regulations do not seem to be based on “unnecessary or 
1980 National Materials Policy Research and Development Acts, because your preferred 
alternative would not only inhibit most small-scale operations, but also keep new people 
from wanting to get into prospecting and mining to begin with. 


Response: The final regulations, wii: the addition of the NRC recommendation that all 
mining submit a Plan of Operations, would have a definite impact on the small miner 
who works on an individual basis. Unfortunately this cannot be helped because the small. 
Notice-level, mining operations create a disproportionate share of the abandonment and 
compliance problems. A 1999 survey of BLM field offices reported more than 500 
abandoned 3809 operations where BLM was left with the reclamation responsibility. 

Most of these were Notice-k vel operations. BLM believes the changes to the 3809 
regulations are needed to address this problem, prevent unnecessary or undue 

in the 1970 and 1980 policies. 
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REGULATORY FLEXIBILITY ANALYSIS 


6.01 Comment: The Smal! Business Administration (SBA) commented that the proposed 
regulations would be a “massive assault on profitability within the industry” (p. 7, SBA 
letter) and that the “vast majority of miners operate at the very edge of profitability.” 


Response: SBA based its conclusion on 3 years of tax data collected by the Statistics of 
Income Division (SOT) of the Internal Revenue Service (IRS). SBA’s analysis suggested 
that if “small” were defined as an entity owning assets valued at $5 million or less, then 
the average profit for these entities was $0 or less over the 1991-93 period. SBA's 
analysis 1s substantially incomplete in important respects and cannot be used to evaluate 
the mining industry as a whole or any particular subcategory of the industry. 


First, SBA requires that the Regulatory Flexibility Analysis for BLM’s rule to analyze 
impacts based on employment, not asset size. Second, issues arise in attempting to use 
tax data to analyze impacts that suggest that any analysis based on tax data is flawed. 
SBA itself acknowledges that tax data must be used with caution (see pages 18 and 67, 
SBA, 1998). [also look on SBA’s web site] Some of the difficulties that make the use of 


Net taxable income is a poor measure of economic income (or profit) because it includes 
activities are mining are permitted to take. Including these items obscures the true 
economic income (or profit) of an industry. For the mining industry, the difference 
between taxable income and economic income can be significant because of the ability of 
firms to take advantage of mining-specific tax preferences and adjustments. During the 
1990s net taxable income was often less than 50% of economic income for copper, lead, 


All entities have a strong incentive to reduce their net taxable income to the greatest 
extent possible to minimize their tax liability. There are many ways to accomplish this by 
taking advantage of certain aspects of the tax code that allow deductions and tax 
preferences. Small businesses in particular are known to take advantage of particular 
aspects of the tax code that reduce net income. For example, small businesses may pay 
relatively large salaries to their owners and take other deductions that could have the 
effect of reducing their taxable income below zero. 


As a general rule, about 50% of all businesses are not profitable in any given year. For 
example, based on SOI data, more than 40% of the manufacturing entities had negative 
net income in 1996. Copper, lead, zinc, gold, and silver mining corporations are 
generally consistent with the record for manufacturing entities, with more than half of the 
returns in each year during the 1990-97 showing negative net income. These statistics do 
not mean, however, that firms with negative net income were unprofitable or that the 
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industry is on the verge of collapse. But because tax data does not track individual firms 
over time, it is impossible to determine the cxtent to which the same entities had zero net 
income in any given set of years ¢=2zing the penod. 


Over 50% of the corporate tax returns filed by entities identifying themselves as copper. 
1990-1997 period. This suggests that these firms may not have been actively engaged in 
mining at the time, perhaps for a variety of reasons. That a firm has zero gross receipts or 
negative net income in a given year, or set of years, does not imply that the firm is 
unprofitable or on the verge of bankruptcy. Years of negative net income may De years in 
which capital investments are being made or in which other large expenses are incurred. 
For mining in particular these years might be preproduction years, postmining or 
reclamativa years, years in which large capital investments are being made, years in 
which commodity prices are relatively low, or years in which the firm reduced the level of 
its activities for a variety of other reasons. Tax data represents a snap shot at a particular 
moment. Ideally, one would want to examine the same set of firms over a specific period 
or a relevant cycle. The tax data used by SBA does not allow this. 


Tax data will not track economic impacts for individuals, partnerships, and subchapter S 
corporations. Subchapter S corporations and partnerships are subject to tax only at the 
individual level where gains and losses of any activity can be used to offset each other. 


1998, p. 17-18) discusses the use of criteria to determine “significance.” SBA identifies 
several examples where federal agencies have used cost-based criteria. SBA goes on to 
state, “Moreover, over 60 percent of small businesses do not claim a profit and do not pay 
taxes, therefore, an agency would not be able to apply a profit-based criterion to these 


firms.” This point is particularly relevant fo: exploration activities. 


Comment: The rule would have . significant impact on 4 substantial number of small 
entities. 


Response: BLM agrees that the final rule would have a significant impact on a 
substantial number of small entities. But given the objectives BLM seeks to achieve and 


the recommendations in the National Research Council report (NRC 1999), these impacts 
cannot be avoided. 


Comment: BLM should separately consider the impacts of the proposed rule on 
independent geologists and small exploration companies. 


Response: The proposed regulation would nui affect individuals or entities engaged in 
casual use Al least a portion of the exploration undertaken by independent geologists 
and small exploration companies would fall into this category of use. Data are not readily 
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available to quantify the portion of “casual” and “noncasual™ exploration. The proposed 
regulation could adversely affect persons or entities that are now engaged in Notice-level 
activities and that under the regulation would be required to file a Plan of Operations. 
The extent of the effects would depend on the nature and magnitude of the activities. In 
the extreme case where persons or entities are engaged in minir-g for “lifestyle” reasons, 
the requirement to prepare a Plan might preclude their involvement in future mining or 
substantially reduce the scale of their mining. 


it is difficult to evaluate the potential impact on subcategories of occupational categories. 
such as independent geologis’s. because consistent sources of data on occupational 
categories not readily available. This lack of data makes the causal link between the 
prospects for occupational gyvwp* and the potential impact of the regulation on those 
groups difficult to systematically evaluate. Note that if independent geologists are 
involved in exploration that 1s categorized as “casual,” then the proposed rule would not 


But some data on the numbers of persons in mining- and exploration-related occupations 
is available. The most recent data from Department of Labor, Bureau of Labor Statistics 
(BLS) shows that in 1996 about 47,000 persons identified themselves as geologists, 
geophysicists, and oceanographers. This number is projected to increase by about 15% 
by the year 2006. Of those in the occupational category in 1996, 15% or 7,050 reported 
being self-employed (this compares to 14% self-employed for all occupations in 1996). 
BLS projects that the number of excavation and loading machine operators will grow 
from 97,000 in 1996 to 107,000 in 2006. About 19%, or 18,000 of these people were 
identified as self-employed in 1996. BLS is projecting that the number of mining 
engineers will remain constant at 3,000 between 1996 and 2006. The number of people 
identified as muning, quarrying. and tunneling occupations 1s projected to decline from 
16,000 i , 1996 to 12,000 in 2006. 


These data do not allow one to infer how the regulations will affect the numbers of people 
in these occupational categories, or the nature and magnitude of their work. In addition, 
because these data are national in scope and not specific to the affected region, as well as 
including people not involved im hard rock mining, they over estimate the number of 
people in these occupations that might be affected by the regulation. If one focuses on 
self-employed geologists, geophysicists, and oceanographers—estimated at 7,050 
nationally in 1996—and consider that only a portion of these people would be involved in 
mining on public lands, the number of potentially affected people 1s relatively small 


Some other information on the extent to which independent geologists are employed in 
the mining industry may be obtained from the State of Nevada's “Nevada Exploration 


Survey 1998." This survey is not necessarily representative of the entire US. hardrock 
mining industry, but does probably capture some of the trends in Nevada. Table | data 


from the companies that responded to this survey (the response rate has generally been 
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about 35% in cach year over the 1994-98 period) shows that the number of geologists has 
fluctuated somewhat over the 1994-98 penod, with employment in 1998 being the lowest 
of the 5-year period. The extent to which the 1998 figure represents a trend is uncertain. 
Within the total, for companies having annual exploration budgets of less than $! million, 
the data shows a fairly constant level of employment in Nevada and the United States. for 
1994-97, with reductions in 1998. If the 1998 employment levels continue, they would 
represent about a 35% reduction from 1994. To the extent that the 1988 Gata represent a 
trend, this trend has developed udependen y of BLM's regulation. 

he extent to which civil penalties may affec: a small business is difficult to determine. 
All businesses are required to have insurance. The lability changes for small 
vusinesses—such as contract geologists—should be minimal. 


Table | Geologist: Employed on Nevada and the United States 

Company annual exploration badge | 1994] 1995 | 1996] 1997 | 1988 
Nevada | ) wl 2m] : n 
Rest of U.S. | #| wl =| «0 
Nevada | 28] 29] 20] oom] oot 
Rew of US | 135 10 | na | na “0 

All respondents ; 

Nevada | a ” o ~ 214 
Rest of US. | we] ta a| =| © 

ae ; _ 


Comment: The Smal! Business Administration (SBA) definition of “small!” used for the 


Regulatory Flexibility Analysis ‘RFA) (which defines an entity employing 500 or fewer 
employees as smail) 1s not suitable for evaluating the impact of the proposed regulation 

on small entives. BLM's analysis of “multi-establishments” is inappropriate for an RFA 
analysis 


Response: BLM agrees with the part of this comment related to use of the SBA size 
standard. The RFA analysis requires BLM to use SBA’s definition of a small mining 
entity, with is based on the 500-employee definition. Because BLM wished to present 
more information to the public on the potential impacts of the regulation on small entities, 
BLM also analyzed the impact of the regulation for a subcategory of firms employing 19 
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6.05 


to evaluating impacts is on a business-level rather than an establishment-level basis. 
Assuming that every Notice-level operation represented a unique business would clearly 
multiple Notices. BLM’s RFA assumed that a// metal mining business—as identified by 
Census data—were potentially affected. In the final RFA, BLM has used more recent data 
from the 1997 Economic Census and has assumed that each Notice-level operation 
represents a potentially affected entity. In the interest of informing the public of the 
flow and assets should be recognized. In providing this information BLM did not avoid 
or misinterpret SBA’s size standard. 


Comment: BLM did not adequately consider what constituted a “significant impact” on 
a small entity. The level of significance criteria used in analysis—an increase of 3% or 
more in operating costs—is inappropriate. Significance should be associated with a 
measure of profitability. BLM also improperly focused its analysis of “substantial” not 
on the “number” of entities as the RFA direct, but rather on those entities’ percentage of 
“value-added” for the mining industry and their percentage of the total employment in the 
mining industry. BLM should also have considered the impact on entities that provide 
goods and services to the mining industry. 


Response: Determining the level of significance is subjective. Cost-based measures are 
appropriate in many instances and are often used in RFAs. One reason cost-based 


approaches are used is that information on profits may be difficult to obiain on a 
consistent and accurate basis. Profits—especially those for small businesses—can be 
affected by variables such as salaries paid to owners, taxes, and other business expenses. 
To a certain extent, it is in the interest of business owners to combine these variables so 
as to minimize income and thus profits. This said, the mine models—except for the 
exploration models—in the final analysis include impact estimates based on estimated 
profits. Cost-based measures are more appropriate for exploration activities because 
these activities do not generate profits in the same way as might be generated by an 
ongoing active mine. 


BLM evaluated “significance” from estimates of cost changes resulting from the 
regulation. This is a standard technique. BLM evaluated “substantial” on the basis of the 
number of entities potentially affected by the regulation. BLM presented information on 
value added and employment to give the public more information on the nature and size 
of the potential impacts. 


Comment: The requirement to obtain a bond to operate under a Notice or Plan will drive 
most small miners out of business. 


Response: The requirement to obtain a bond will represent an increased cost for miners 
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6.09 


6.10 


who are not currently bonded. The extent to which this requirement will “drive most 
small miners out of business” is questionable. If their activities constitute “casual use,” 
many small miners will not be subject to the bonding requirement. Whether a small 
miner remains active depends on the nature and size of the mining activities, prices, 
management sophistication, and the quality and quantity of the resource involved. BLM 
notes that several states have bond pools to help small miners obtain reclamation bonds. 


Comment: Many small miners would have trouble preparing a Plan to meet the 
requirements of the proposed regulations. 


Response: On the basis of its experience, BLM believes that small miners could prepare 
a Plan if so required. Many small miners now operate under Plans. For example, 
miners—many of them small—in the California Desert Conservation Area operate under 
Plans. BLM will help miners prepare Plans if they cannot do so. BLM will continue this 


practice under the new regulations. 


Comment: Small miners would not be able to comply with the increased monitoring 
requirements of the proposed regulation. 


Response: Other state and federal agencies impose monitoring requirements, and BLM 


is requiring little monitoring that would not have to be undertaken anyway. Monitoring 
programs will not be of a “one size fits all” variety. Small mines will engage in small 


Comment: BLM has done little to minimize the compliance burden on small miners. 
BLM needs to consider other alternatives that are less burdensome to smali miners. More 
effective administering and implementing of the existing 3809 regulations with limited, 
targeted rulemaking aimed at filling discrete existing regulatory gaps could achieve 
BLM'’s objectives. 


Response: BLM has attempted to minimize the compliance burden on small miners, to 
the extent that minimizing any such burden would not compromise meeting the objectives 
of the regulation. The SBA definition of “small” includes many large mining companies 
that would not have trouble meeting the requirements. BLM recognizes that the 
compliance burden on small miners would increase and could preclude mining under 
some circumstances. Given the recommendations in the NRC report (NRC 1999) for the 
Notice/Plan threshold, compliance costs are likely to be relatively higher for small 
miners. 


Comment: BLM inappropriately created subcategories of small entities to minimize the 
potential impact of the proposed regulation. 
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Response: BLM did not inappropriately create subcategories in an attempt to minimize 
the impact of the proposed regulation. BLM used the appropriate employment category 
identified by Small Business Administration for mining. We did analyze the impacts on 
a subcategory of entities employing 19 or fewer people because we believed that this 
information was relevant and of interest to the public. In the final RFA BLM also 
analyzed the impact of the rule on the universe of Notice-level activities. Although data 
is not readily available to link employment levels and Notices, Notice-level activities are 
Clearly at smaller scale than Plan-level activities. 


Comment: Small entities would potentially be held responsible above and beyond the 
amount supplied by any bonding. In many cases, such costs would bankrupt small 


Response: BLM disagrees. The regulations merely made clear what miners are already 
the terms of their permits and reclamation requirements will not be liable for civil 
penalties. 


Comment: The proposed regulation would result in gold production in Alaska being 
severely curtailed, even if proposed regulation increased costs by 5%. A 5% increase 
would switch some mines from profitable to unprofitable. 


Response: The regulation could result in reductions in gold production on BLM- 
managed lands in Alaska, but the extent to which this may occur depends on commodity 
Prices, the geology of any specific deposit, the efficiency of the particular operation, the 
commenter goes on to state that “...production in existing gold mines is likely to continue 
in mines where prices remain higher than variable costs... ...these Alaskan mines would 
remain in operation for a while” (p. 29 of comment letter). BLM does agree that if 
variable per-unit production costs exceed per-unit commodity prices, then operations 
would indeed switch from profitable to unprofitable. But the extent to which this occurs 
also depends on how one defines “variable costs.” For many small miners, labor and 
capital costs may be minimal because miners are not paying themselves wages and are 
relying on used equipment that they own or borrow. For operators with these 
Characteristics, mining may be less of an occupation than an activity undertaken during a 
particular part of the year to supplement other sources of income. 


To a large extent, the permitting costs that would be imposed by the regulation are in the 
nature of one-time fixed costs. In an active ongoing mine these costs would normally be 
amortized over the life of the operation. But, depending on the amount of these fixed 
Costs, for operations that make annual decisions on whether or not to operate (e.g. small 
placer miners), these costs could represent a substantial barrier to initiating mining. 
Whether these fixed costs represent an actual barrier depends on commodity prices, ore 
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6.13 


6.14 


grade, and a miner’s operating efficiency. For the medium-sized placer operation 
modeled by BLM, annual with regulation profits (assuming that gold is priced at $250 per 
ounce)—not accounting for the fixed permitting costs—were estimated to range from 
$47,000 to $130,000, depending on the ore grade. For the small placer mine annual 
profits were estimated to range from $16,000 to $57,000 (also depending on ore grade 
and assuming gold is priced at $250 per ounce). These results suggest that there is some 
margin for meeting the fixed permitting costs, especially if they are relatively low (e.g.. 
~$5,000-10,000). But the results also suggest that in some situations the fixed costs 
could present a substantial barrier to entry. If operators do not have enough capital (or 
can’t borrow or access such capital) to cover the one-time fixed costs, they may be unable 
to obtain the needed permits and thus unable to mine on BLM lands. The extent to which 
this situation would occur would depend largely on the amount of permitting costs. 


A factor that could mitigate the impact of the regulation on mining in Alaska is the 
ongoing process of land selection by the state. Claimants on lands that were or will be 
selected by the State of Alaska have the option of maintaining a federal claim or 
switching to a state claim. BLM’s final EIS assumes that virtually all existing placer 
mining in Alaska would eventually move off public land. The situation is as follows: 
- Federal claims on BLM nonselected lands will remain with the U.S. 
- Federal claims on Native selected land will remain with the U.S. until the land is 
conveyed. The timing on this is uncertain. 
- Federal claims on state selected land will remain with the U.S. until the land is 
conveyed to the state and the claimant transfers the claim to the State. 
- Federal claims on state land will remain with the U.S. until the claimant 
transfers the claims to the state. 


Comment: The RFA used 1992 data as the base for analysis and contained a mix of data 
that is not comparable. 


Response: The RFA used data from the 1992 Mineral Census, which provided nationally 
consistent data on the mining industry. A nationally consistent data source is need-d for a 
regulation that potentially affects an industry operating in many states. The final KFA 
uses more recent data from the 1997 Economic Census. The data sources used in the 
analysis also provide a consistent source of information with which to evaluate the 
impacts of the regulation. 


Comment: The potential effects of the proposed regulation cannot be extrapolated from 
looking at gold mining. 


Response: The analysis is designed to present information on a very broad basis about 
the potential economic effects of the regulation. It is not readily possible to model every 
single type of mining activity, in all locations, in the affected region. Gold is a suitable 
proxy because it represents a significant portion of the total value of locatable mineral 
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6.15 


6.16 


6.17 


6.18 


production in the study area. In 1996 gold represented 87% of the total value (see the 
draft EIS, page 197). 


Comment: The RFA used a 10-year time frame for analysis; the draft EIS used 20 years. 


Response: There is no conceptual or legal requirement that the draft EIS and the RFA 
use the same time period of analysis. Given that both analyses present the annual impacts 
of the regulation, the different periods of analyses do not affect the results of the analysis. 


Comment: The analysis neglects the impacts of bonding on small miners. 


Response: BLM'’s initial analysis did examine the impact of bonding on small 1i*iners. 
BLM explicitly included bonding costs in the mine models and discussed the use of bond 
pools. 


Comment: The Department of the Interior does not understand the relationship between 
companies. The initial RFA assumes that most exploration is conducted by the large 
mining companies. Further, any impact that delays or reduces exploration has a direct 
bearing on the timing of new mines. For example a 5% reduction in exploration might 
mean a 100% reduction in new mines during the analysis period. 


Response: The initial RFA modeled a small Notice-level exploration operation and 
estimated the cost increases associated with these activities. BLM made no assumptions 
that these activities would be conducted solely by large mining companies. The final 
RFA models an another exploration operation to provide more information on the 
potential impacts of the rule on these types of activities. The commenter does not present 
any analysis to support the assertion that a 5% reduction in exploration might mean a 
100% reduction in mining. BLM recognizes the link between exploration and future 
mining (and the analysis has been altered to elaborate on this relationship). An 
alternative hypothesis to the commenter’s is that under the new regulation, exploration 
will be more likely to focus on areas or prospects where the probability of discovering 
mines is highest. The commenter also seemed to assume that exploration reductions 
today implied production changes today. This is not the case. If exploration were to be 
reduced from some baseline level, it is unclear when (and if) such changes might translate 
into producuon changes. 


extracting minerals under Plans of Operations. 


Response: BLM considered and analyzed the impacts for both Notice- and Plan-level 
operations, including exploration. BLM has added two Notice-level models to its 
analysis. 
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6.19 Comment: There are at least 200,000 currently recorded mining claims on BLM- 


6.21 


6.22 


administered lands, and each claim represents a small miner that would be affected by the 
regulation. 


Response: The RFA requires BLM to evaluate the impacts by employment size 
categories. For the mining industry, the relevant size standard is 500 or fewer employees. 
As of 1998, there were about 289,000 active mining claims. But the number of claims is 
a@ poor indicator of the number of potentially affected entities. For example, 1997 BLM 
data shows that there were 46,344 total owners of mining claims. Of this total, 37,232 
individuals owned from | to 10 claims. Individuals also often hold multiple claims. 


Comment: BLM'’s initial RFA failed analyze the impact on small miners in Alaska and 
that BLM did not consider the EPA data referenced in the analysis. 


Response: BLM included a model of a small Alaska placer mine in the initial RFA. The 
final RFA includes changes to this model to more accurately reflect the costs of 
complying with the regulation. The analysis also includes another model of a small 
placer mine. The models are designed to show potential impacts on an average basis. 
While a mode! may show that a particular type or size of mine is uneconomic, in actuality 
a variety of factors—in addition to commodity prices—determine whether a given mine 
operates. For “small” mines these factors could include the extent to which operators pay 
themselves a salary and the extent to which they incur capital costs. 


Comment: The proposed 3809 regulations would require almost all small miners to 
prepare operating plans for any and all mining activities on their claims. The cost to 
process thousands of additional operating claims would require a significant increase in 
funding. The Secretary of the Interior's failure to disclose whether the proposed rule 
would require significant additional funding is a significant failure, and that failure to 
disclose therefore renders the draft EIS and the regulations inadequ*te. 


Response: The Executive Order 12866 analysis listed the other potential implementation 
costs facing BLM. The regulation is unlikely to result in thousands of additional Plans of 
Operations. Existing Notices can continue unchanged, assuming th are bonded within 
2 years, as long as they remain within their authorized “footprint.” Where Plans are 
required, the level of detail required will be commensurate with the type and nature of the 
mining activity. This will reduce BLIM's administrative burden. 


Comment: BLM's economic analysis and its Initial Regulatory Flexibility Analysis 
(initial RFA) fail to consider properly the economic impacts that the proposed rule would 
have on small businesses. 


Response: BLM properly considered the impacts on small entities potentially impacted 
by the rule. BLM analyzed the impacts according the employment size category 


Comments & Responses 112 Regulatory Flexibility Analysis 


6.25 


6.26 


established by the SBA. BLM also developed several mine models to evaluate the 
impacts on different types of mining entities. BLM found that the impacts of the 


Comment: BLM did not consider the impacts of the regulation on small! miners, smal 
companies, their suppliers, consultants, and their micro-communities. 


Response: The final RFA properly considered the impacts of the regulation on small 
mining entities. The RFA does not require BLM to evaluate the impacts on suppliers, 
consultants, and micro-communities. 


Comment: The NRC study (NRC 1999) adds more requirements on small entities as 
well as suggesting ameliorations for smal] businesses such as prospecting, smal! miners, 


Response: BLM agrees that some of the recommendations in the NRC report would 
affect small entities to a relatively greater extent. To the extent that they are consistent 
with achieving the overall objectives of the rule, BLM has included measures to mitigate 
the impact of the rule or small entities. 


Comment: Mine operators could be required to provide large cash bonds if a portion of 
the financial guarantee must be in 2 funding mechanism that would be immediately 
redeemable by BLM. 


Response: Small miners are not required to put up cash bonds. Plans do not need to 
specify the form of the surety as long as the requirements of the Plan are met. In respounse 
to comments, BLM has dropped this provision from the final regulation. 


Comment: The RFA requires that the changes proposed by BLM in the October 1999 
Federal Register notice be analyzed for their impact on small entities and published in an 
initial RFA. 


Response: BLM believes that the changes made to the regulatory proposal in response to 
the NRC study (NRC 1999) were within the bounds of the initial analysis. For example, 
BLM's initial analysis evaluated the implications of requiring a larger proportion of 
Notices to be bonded as well as the requirement that a proportion of Notices would be 
required to convert to Plans. For example, BLM's initial analysis assumed that 20% of 
all new Notices submitted annually would be required to convert to Plans. The analysis 
also assumed that all Notices would be required to be bonded. 


Comment: The RFA prepared by BLM did not contain a description of any significant 


alternatives to the proposed rule that accomplish the stated objectives of applicable 
statutes and that minimize any significant economic impact of the proposed rule on small 
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Response: The initial FRA prepared by BLM analyzed the proposed alternative and 
discussed measures the agency took to minimize the potential impact on small entities. 
The initial FRA did not contain a detailed analysis of other potential alternatives because 
BLM believes that other alternatives would preclude achievement of the objectives of the 
rule. No regulation is not a realistic alternative given that a set of regulations currently 
exist. For the analysis, the correct baseline is not “no regulation” but the existing 
regulations. The initial analysis considered extensively the impact of the rule relative to 
achieving the objectives BLM sought to achieve. The final EIS considered alternatives to 
the rule in detail. These alternatives were formulated as potential alternatives to the rule 
and each would achieve BLM's objectives to a lesser degree than the rule. The impacts 
on small entities are analyzed in the EIS for each alternative. The final RFA references 
the alternatives considered in the final EIS. The final rule contains measures that will 
mitigate, to the extent possible, the impacts of the rule on small entities. 


Comment: BLM did not make a reasonable and good faith effort, before issuing a final 
rule, tc inform the public about potential adverse effects of the proposal and potential 
alternatives. 


Response: As of this writing BLM has not yet issued a final rule. BLM believes that it 
made a good faith effort to analyze the impacts of the rule on small entities and to inform 
the public through the EIS process. BLM received many comments on its analysis that 
have been incorporated into the final RFA. BLM has carefully considered the exter to 
which the rule would significantly affect a substantial number of small entities and agrees 


Comment: The BLM initial RFA did not contain a description of the reasons the action 
by the Agency is being considered or a description of the projected reporting, record 
keeping, and other compliance and skill requirements of the proposed rule. 


Response: The initial Benefit-Cost Analysis and the initial RFA contained a lengthy 
discussion of the need for the agency action. A discussion of the types of skills and 
record keeping requirements has been added to the final RFA. 


Comment: In its initial RFA, BLM estimates that the proposed rule will affect only 20% 
of entities mining on public lands. There is no explanation for this conclusion. 


Response: BLM based this assumption on its best professional judgment about the 
extent to which the rule would affect entities mining on public lands. To give more 
information on the potential impacts of the regulation, BLM’s analysis also analyzed the 
impacts under the assumption that 40% of the Notice-level activity would be affected and 
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the impacts under the assumption that 40% of the Pian-level activity would be affected. 


6.31 Comment: BLM’s analysis of the impacts of the regulation were based on production 
changes rather than on Use potential cost changes facing small entities. 


Response: The mine models in BLM’s initial RFA analyzed the cost changes that might 
face miners as a result of the regulation. The final RFA includes more mine models to 
give more information on potential cost changes. 


6.32 Comment: The draft EIS did not discuss the impacts of the proposal on small entities, 
nor did the regulation propose to monitor the effects of the proposed regulation on small 
- 


Response: The draft and final EISs do analyze the impacts of the rule on small entities. 
For example, see the discussion of mine models. BLM does not believe that it needs to 


establish monitoring procedures for small entities by regulation. 
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ECONOMIC ANALYSIS AND THE UNFUNDED MANDATES REFORM ACT 


exploration and future production. 


Response: The relationship betwe. ‘he regulation and future exploration is complex. In 
recent years it is clear that exploration expenditures on precious metals have declined. 
Driesner (1998) surveyed 51 companies and reports a 32% decline in exploration 
expenditures in Nevada relative to 1997. Dobra (1999, page 6), im discussing the current 
trends in exploration, states, 


“Exploration spending in the U.S. is projected to fall at current price levels both in total 
in as a percentage of the total. Based on these trends alone, it is not possible to conclude 
that the declining share of worldwide exploration expeditures projected for the U_S. is 
the result of a perceived increase in political risk in the U.S. There are those in the 
industry that have clearly raised this issue and, indeed, threats of royalties and increased 
regulatory burdens related to the acquisition of permits to conduct exploration on 
federally owned lands in the U.S. certainly play a role in companies’ exploration 
investment decisions. Moreover, it should be noted that the decline in exploration 
activity and development in the U.S. relative to other parts of the world began before 
1996 when prices began to decline. Political risk considerations simply exacerbate an 
already weak market...” 


Comment: Not a single exploration activity will be viable if costs increase as projected 
in the BLM analysis (Dobra/Evans, p.30). 


Response: BLM’s initial analysis modeled a very simple exploration activity. The final 
analysis includes an additional exploration model designed to illustrate the impacts on a 
very small exploration effort. The permitting costs used in the initial model overstated 
the costs that typically would be incurred by most exploration activities. BLM agrees that 
if permitting costs in every situation were as stated in the model, mining companies 
would most likely invest much more selectively in acquiring exploration information. To 
the extent that exploration activities are undertaken by independent companies, their costs 
would increase and some activities might not be viable. In the revised analysis BLM 
depends on a variety of factors, some of which include the following: 


A distinction between “prospecting” and “exploration.” Prospecting involves the 
search for deposits. Exploration represents the evaluation of deposits once they have 
been found. The regulation is unlikely to affect prospecting. 

- How a “successful” exploration effort is define’. 

- How a particular exploration project fits into the mining company’s portfolio of 
projects and exploration planning. 
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- The period over which “viability” is considered. Exploration typically involves long 
lead times, and financial returns tend to be uneven from year to year. The productivity of 
exploration needs to be evaluated over relatively long periods, say 15 years. 


7.03 Comment: The mine models used in the analysis underestimated permitting costs, did 
not include the costs of delays in complying with the proposed regulations, and used 
operating costs that were unrealistically low (58% of prices compared to the 48% used in 
the analysis). One commenter concluded that the proposed BLM regulations would 
double the regulatory burden over current levels and increase the average permitting ume 
from 4 to 5 years. 


Response: The mine models included estimated permitting costs from information 
collected by BLM during the preparation of the EIS. BLM believes that these costs are 
broadly representative of the permitting costs experienced by miners. BLM has 
developed several new models that attempt to portray the impacts of the regulation on a 
wider variety of types of mining operations with various permitting costs. Delgys BLM 
recognizes that delays in receiving a permit can be costly. But commenters focused on 
the gross costs of delays and did not present a complete picture of the circumstances 
associated with delays. A “delay,” assuming that the Notice or Plan is complete when it 
is submitted (which may not be the case), could imply forgone minerals production and 
forgone operating costs. In addition, during the period of the “delay” the labor and capital 
used in mining might be employed in other activities. Thus the net cost of a delay would 
be the returns carned by the labor and capital during the period of “delay” less the forgone 
returns that would have been carned had no mining “delay” been experienced. For an 
individual miner, the cost of the delay would be the wages, salary, ctc. carned during the 
period of delay less the wages, salary, etc. that would have been carned as a result of 
mining. From a national perspective, if the delay does not appreciably reduce production, 
the conclusion is that there are no foregone opportunity costs for such lost production. 


7.04 Comment: The analysis should have considered the implications of the proposed 
regulations under gold price scenanos where the pnce of gold is less than $300 per ounce. 


Response: The analysis now includes an estimate of the impacts of the regulation if the 
price of gold is $250 per ounce. 


7.05 Comment: Commenters questioned the assumption that only 5% of exploration 
activities would be affected by the proposed regulation. 


Response: Changes to the level of exploration activities, as well as to other mining 
activities, are discussed in the final EIS. The estimates of magnitude of the change in 


minerals activity have been changed from the draft EIS to reflect the changes to the 
proposed regulation 
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7.06 Comment: Commenters questioned the extent to which the proposed regulanun would 
reduce the probability of “catastrophic” events. 


Response: BLM recognizes that quantifying the change in the probability of a 
“catastrophic” event occurring as a result of the regulations is difficult given the site- 
specific nature of many mining issues. But relative to the existing baseline, the 
regulabons will give BLM more and better information on which to base permitting 
decisions, greater enforcement powers and a stronger bonding program. The 
combination of these factors will result in a smal}—but positive— probability that fewer 
catastrophic events will occur on public lands. Even very small changes in this 
probability can reap large environmental and economuc benefits. 


7.07 Comment: One comment raised several questions about the potential effect of the 
proposed regulation on placer mining (Dobra/Evans). This commenter questioned 
whether having to file a Plan would actually change the amount of streambed disturbed 
and asserted that one potential effect of the regulation would be to keep miners in existing 


workings longer since these operations are already permuted. 


Response: Under the existing regulations, having to file a Plan would not keep miners in 


existing gold placer workings longer. There is a finite amount of area to mine. Once an 
area is mined, there is not reason to remain in existing workings. The rate at which the 


area is mined is determined by physical capability but also such financial considerations 
as the price of gold and the return expected by the miner. Miners will remain in an area 
only as long as there are minerals to remove and they are making a profit. Even if the rate 
of material removal decreased, it is not clear that the magnitude and extent of the 
disturbance would change. 


7.08 Comment: BLM received many comments stating that it had overestimated the 
economic benefits of the proposed rule (p. 2-29). The most detailed of these comments 
stated that BLM should have adopted restoration costs as the most suitable measure of the 
potential economic benefits. In addition, the analysis ignored recent noncompliance 
trends that would reduce net benefits under the proposed regulation, and did not establish 
a baseline from which to estimate benefits. BLM also received many comments stating 
that it failed to address costs potentially imposed on state, local, and tribal governments. 
did not evaluate the “total costs” of the proposed regulation, inchoding costs of 
permitting delays. did not include the costs of all federal regulations or the incremental 
cost of the proposed regulation, should have used the cost of mitigating the damage 
caused by noncompliance as a measure of economic benefits; failed to consider the effect 
on jobs and international competitiveness of U.S. goods and services, and should not 
include environmental benefits of resources that BLM does not regulate or control. The 
Mercatus Center commented that if the regulavon were associated with NEPA 
compliance costs of $80,000 when going from a Notice to a Plan of Operations, and the 
Notice-level reclamation costs were about 1/4 of this, then the regulation would not pass 
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a benefit-cost test. 


Response: BLM made a number of changes to its analysis in response to these 
comments. The most significant of these changes was to alter the analysis to remove the 
maternal that directly attempted to quantify in monetary terms the potential environmental 
benefits of the proposed regulation. The analysis still inciudes a substanual discussion of 
the potential environmental benefits of the proposed regulaton as well as information to 
place the potential costs of the regulation in perspective. This change was made because 
it was determined that it is extremely difficult to monetize the potential environmental 
benefits of the regulation without site-specific information. This determination was made 
in light of the extensive data collection that would be required, the many potential sources 
of error that would accompany such estimates, and the programmatic nature of the 
proposed regulahon, which does not casily allow analysis of the economic benefits of 
environmental improvements that significantly depend on site, operatonal, climatic, and 
other characteristics. The Executive Order 12866 analysis that accompanied the proposed 
regulation attempted to develop order of magnitude estimates of the environmental 
benefits of the regulation. BLM continues to view these estimates as adequate order of 
magnitude estimates of the environmental benefits of the regulavon. But BLM also 
recognizes that the lack of site-specific and other information raised questions about the 
usefulness of this analysis. For these reasons we have revised this component of the 
analysis. This is not meant to imply that the regulation does not have significant 
environmental benefits, only that the benefits are difficult to quantify. 


BLM'’s analysis included an example drawn from an economic analysis conducted to 
estimate individual's willingness to pay for cleaning up areas damaged by mining in the 
Clark Fork Basin. This information was provided to show thai people place a positive 
value on cleaning up areas damaged by mining. The example was not presented as a 
benefits transfer exercise. 


Despite the above discussion, the comments that focused on measuring environmental 
benefits deserve another response. Alternatives for measuring economic benefits values 
fall into two categones: behavioral and nonbechavioral. Behavioral methods use either 
observed behavior or indirect observabon or expressed preferences (simulated behavior) 
of households and firms to link values to resource services. Nonbehavioral methods 
exclude the use of individuals’ behavioral responses—c_g. visiting a substitute recreation 
site—in valuing resource services. These methods disregard the opportunity cost of 
expenditures used for replacement or restoration, thus omitting any role for behavioral 
changes or preferences. Individuals’ willingness to pay for restoration of the resource 
may or may not be equal to the cost of replacement. From an economic perspective, the 
analyst attempts to value the losses in services from the natural resource. These valves 
are tied to people's behavior or preferences. With a “use value” criterion note that 
damages are the sum of the values, without double counting, for all of the losses in 
services from the injury. 
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The use of restoration costs as a measure of economic benefit (or the value of 
environmental damage avoided by imposing the rule) depends only on the cost of 
restoring the lost services caused by the “injury.” In effect, the restoration cost criterion 
emphasizes physical relaponships, a ;eturn to the level of services without the injury to 
the natural resources. The critenon requires detailed information on the physical, 
brologycal. and other technical features of the resource to understand how restoration 
could be achieved. With its physical emphasis, restorztion costs do not explicitly 
consider people's preferences or behavior in determining values. implicitly, the approach 
assumes that people value environmental improvements as much as the cost of their 
restorapon. When used alone, restoration Cost 1s inconsistent with economic principles. 


The restoration cost cntenon attempts to measure the minimum amount of money 
necessary to restore the resource to the level of the services without the injury. This 
crtenon assumes that the dollar amount needed for restoration 1s the dollar amount of 
damages. As least impiicitly, the damages are assumed to reflect individuals’ values for 
the loss in resource services. 


The basic objection to replacement cost is that it 1s an arbitrary valuation of natural 
resources that may bear little relationship to true social values. There is no guarantee that 
the replacement cost equals the amount that society 1s willing to pay for resource 
recovery. Other issues associated with the use of restoration cost as a measure of 
damages include the following: 


The extent to which restoration is “adequate” or is accomplished to the baseline 
premuning level. 


The extent to which restoration costs account for interim losses that occur during period 
of mining. 


The extent to which the correct “baseline” is used. 


The reclamation cost information in one NMA comment appears to be drawn from a 
single reclamation plan approved for bonding by the USDA Forest Service. It is not clear 
whether these figures are representative of all hard rock mining activities, the extent to 
which the particular restoration activities resulted in a return of ecosystem funci.on to the 
baseline premining level. the penod over which ecosystem services were restored to this 
level, and what was the baseline level of ecosystem services. All of these issues would 
need to be addressed in the context of using restoration costs as a measure of the 
economic benefits of an environmental improvement. Data in a recently published report 
on bonding for hardrock mining in the West (Center for Science in Public Participation 
and National Wildlife Federation 2000) suggests that hardrock mining activities should 
be bonded for a minimum of $5,000 per acre. suggesting that the commenters’ analysis 
may underestimate actual reclamation costs. In addition, at this level of reclamation only 
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minimal restoration may be accomplished. 


NMA comment asserted that the most appropriate measure of the potential environmental 
benefits of the regulation was the cost of mitigating damage. This comment assumed that 
the best measure of damages consisted of the costs of reclaiming disturbed areas for 
which a notice of noncompliance had been issued. In general, restoration costs are likely 
to understate the potential economic benefits of the environmental improvements 
resulting from the regulation. This type of measure is most appropriate where there is 

no offsite impacts from the mining. Relying only on Notice-level noncompliance 
information is likely to underestimate the value of the potential damages because such 
reliance (1) does not consider the value of lost services and valve of the services lost 
while ecosystem returns to the baseline level; (2) underestimates the number of situations 
where potential environmental damage is occurring because, in general, issuing a notice 
of noncompliance is a last resort for BLM and in many situations BLM may not issue 
such a notice of for various reasons; and (3) ignores the Plan-level activity. Data in 
Public Land Statistics (BLM 2000a) shows that in 1999 BLM reviewed 155 Plans of 
Operations. 


Judging by the analysis in NMA comment, the commenter believed that the most 
appropriate way to evaluate and scale benefits is on a per-acre basis. It is not clear how to 
recoacile this with the economists’ notion that individuals’ willingness to pay is the most 
appropriate measure of benefits. 


7.09 Comment: The benefit-cost analysis should have evaluated the estimated streams of 
benefits and costs using a 7% discount rate. The initial analysis used a 3% rate to 
discount benefits and a 15% rate to discount costs. 


Response: The 3% discount rate used in the benefits analysis is supported by a number 
of detailed studies, including Freeman (1993). Indeed, Freeman states (on page 216), “I 
would feel comfortable using a rate of 2 to 3%, at least where the streams of benefits and 
costs accrue to people in the same generation.” In the benefits analysis, BLM estimated 
benefits over a 10-year period. BLM believes that those benefits would accrue to people 
in the same generation. 


While OMB Circular A-94 recommends a 7% discount rate, a 3% discount rate is 
supported by the economics literature for natural resource valuation (e.g. Freeman 1993). 
Federal rulemakings also support a 3% discount rate for lost natural resource use 
valuation (61 FR 453; 61 FR 20584). The revised analysis evaluates the stream of 
benefits and costs using a 7% discount rate, as well as the 3% and 15% rates used in the 


7.10 Comment: The only benefits of the Proposed Action consist of reducing the failure to 
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7.11 


7.12 


7.13 


7.14 


reclaim disturbed streambeds. These benefits would be achieved by bonding 
requirements, not changes in the level of activities. 


Response: The potential economic benefits of the regulation go well beyond failure to 
reclaim streambeds. Just considering streambeds, the extent to which bonding 
requirements would address these reclamation activities depends on the magnitude of the 
bond, the types and number of entities to which the bonding requirements apply, and the 
extent to which reclamation is required. Economic benefits result from chang: in the 


level of mining activity. Lower levels of mining activity imply higher levels of 
environmental quality. 


Comment: BLM made an error in calculating the water quality benefits (page 2-46). 


Response: The text said “0.05%,” which is 0.0005. Using this figure would give the 
$1.5 million result calculated by the commenter. The text should have said “0.5%, or 
0.005,” which would give result stated in the text. 


Comment: The analysis should state how many mining operations on public lands 
would cease to exist, the size of those operations, and the direct and indirect employment 
of those mining operations on a state-by-state basis. 


Response: The IMPLAN analysis in the EIS estimated the distributional impacts of the 
regulation, including the direct and indirect impacts of the regulation. The mine models 
were developed to provide information on the magnitudes of impacts of various mining 
activities. Data is not readily available to estimate exactly how many mining operations 
would cease (or not begin) and the location of these operations. 


Comment: The analysis should include the value of minerals that are forgone as a result 
of the proposed regulation. 


based on the shift in supply curves reflects the values in forgone mineral production. If 
the regulation does not result in eventual production changes, then there would be no 
forgone values to include. There may, of course, be changes in the distribution and extent 
of production. Total production of gold and other co:nmodities has been steady or 
increasing in recent years. BLM notes that in the context of a benefit-cost analysis the 
gross value of any forgone production will overstate economic costs because the correct 
concept that is relevant is that of “producer surplus” (somewhat loosely defined as 
profits). Gross values overestimate producer surplus because they do not net out 
production costs. 


Comment: The analysis considered only benefits that could be easily monetized. 
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7.15 


7.16 


7.17 


7.18 


Response: The Benefit-Cost Analysis issued with the proposed regulation did attempt to 
quantify in monetary terms the economic values of the potential environmental benefits of 
the regulation. The analysis did not, however, attempt to quantify nonuse values. 
Estimating nonuse values was determined to be too time consuming, expensive, and 
controversial. The final analysis also does not attempt to monetize the value of changes in 
environmental quality because we do not have site-specific data on the extent and 


magnitude of these changes. 


Comment: The proposed regulations do impose an unfunded mandate on state, local, or 
tribal governments or the private sector of more than $100 million per year. 


Response: The regulations do not impose mandates on state, local, or tribal 


Comment: Do the proposed regulations impose unfunded mandates to the states? 


Response: The regulations do not mandate that the states take over or implement parts of 
BLM programs but merely offer the states that option. 


Comment: BLM has stated that the roughly estimated cost for these proposed 
regulations (to the government) would be between $12.1 million to $89.4 million. | 
propose that BLM get this money. Not to fund these proposed regulations, but to 
determine where problem areas are (if there are any) and help claim owners reclaim these 
problem areas. Such a program would create local jobs and would lessen the animosity 
between claimants and BLM. The money would be better spent on assistance and action 
than it would be on administrative cost to the government. Local government might 
individuals could assist in this effort. This would be responsible land management. To 
implement these proposed regulations without considering this issue would be a 
disservice. 


Response: The commenter is incorrect. The commenter mistakenly appears to believe 
that the cost to government would be $12.1 - $89.4 million, rather than these costs being 
overall economic costs to the Nation as stated in the analysis. 


Comment: The costs generated by the Supply Curve shift (page 37) cause the 
government to estimate the cost to the industry of the proposed rule at $89.4 million per 
year. There is no basis for this estimate, only assumption. 


Response: The commenter is correct that the supply curve shift is based on the 
assumption that the regulation would cause at most a 5% reduction in mineral activity on 
federal lands. The justification and derivation for this assumption can be found in the 
final EIS. 
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7.20 


7.21 


Comment: The estimated costs of preparing environmental assessments (1 1280s) for all 
Notices would exceed any potential environmental benefits that might be gained as a 
result of such analysis. 11280s do not provide incentives for reclamation. 


Response: The initial analysis modeled the costs of NEPA compliance in a simple 
manner for a selected group of mining activities. The models were not intended to 
represent every possible situation or every possible type of mining. BLM does not fully 
agree that costs of NEPA compliance would necessarily exceed the potential 
environmental benefits of undertaking such analysis (which the commenter assumes are 
equal to reclamation costs). The NEPA analysis is designed to elicit information that can 
be used to increase the probability that adverse environmental impacts can be eliminated 
or mitigated. Without this information BLM’s decisions would be less informed and 
potentially could result in greater environmental damage than what otherwise might be 
the case. Costs of NEPA compliance for many Notice-level activities will not approach 
the upper boundary identified in the initial analysis. NEPA analysis is not a “one-size- 
fits-all” process. The required NEPA analysis will be suitable for the nature, scale, and 
scope of the proposed mining activities. BLM has revised the analysis to include more 
mine models with a range of NEPA compliance costs. 


Comment: Executive Order 12866 requires BLM to assess “all costs and benefits of 
‘labl , , ives, incladine the al wenge Pergeserty wat 


Response: In the economic analysis BLM analyzed the proposed alternative relative to 
the status quo. The analysis also examined several alternative approaches that were not 
deemed able to achieve the objectives of the regulation. The alternative of not regulating 
is not directly relevant because regulations currently exist to govern surface management. 
The draft EIS analyzed the impacts of allowing the states to assume much of the 


Comment: The Unfunded Mandates Reform Act (UMRA) requires estimates of the 
effect of regulations on the creation of jobs and international competitiveness of U.S. 
goods and services. The U.S. hardrock mining industry has drastically curtailed its 
domestic mineral exploration and mine developments and has moved those activities to 
other countries, largely because of the mining and environmental regulatory climate in the 
United States. The analysis should consider these impacts. 


Response: BLM does not believe that the regulation creates any unfunded mandates that 
the economic costs of the regulation. The Final EIS and the Regulatory Flexibility Act 
analysis address the economic impacts of the regulation on a state and regional basis 
(including estimates of the impact of the regulation on the number of jobs). UMRA also 
occur--would obviously have a large impact on the U.S. mining industry. However, the 
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8.01 


8.02 


8.03 


8.04 


ALTERNATIVES 
No Action Alternative 


Comment: The existing regulations work just fine to ensure the protection of ow 
purpose of preventing unnecessary or undue degradation and requiring reclamation of 
mine sites on public lands. This flexibility under the current regulations allows BLM to 
recognize the level of review needed for different activities. Currently, all mining on 
public lands is subject to numerous federal and state laws and regulations that require 
mining Companies operate and reclaim sites in an environmentally responsible manner. 
As the draft EIS clearly documents, BLM already has adequate authority under the 
existing 3809 regulations. There is no need to go through an elaborate rulemaking process 
to achieve what the agency can already do through guidelines, policy decisions, and 
project-specific stipulations and requirements. No changes should be made to the 
existing regulations. 


Comment: The current 3809 regulations do not adequately protect public health, 
welfare, and the resources of our public lands. An environmental regulatory program is 
ineffective if it fails to address issues that communities, companies, and regulators face at 
today’s mines. There are a number of issues that the current regulations simply fail to 
address or anticipate. The No Action Alternative is unacceptable; none of the existing 
problems or impacts from mining would be resolved. 


Response: We received many comments on the advantages and disadvantages of the 
current 3809 regulations. This alternative is the No Action Alternative, as required by 
NEPA. The No Action Alternative forms the baseline for analyzing the regulatory 
impacts of each alternative and is one response to the purpose and needs identified in the 
EIS. 


State Management Alternative 


Comment: The states are in a far better position to judge the impacts both 
environmentally and economically of what regulations are needed regarding locatable 
minerals. Based on the information provided in the draft EIS, Alternative 2, the State 
Management Alternative, is demonstrated to be the most cost efficient and protective of 
the environment. BLM should adopt Alternative 2 or find some compromise that relies 
more heavily on state standards and management. 


Comment: Alternative 2, State Management, is not acceptable. BLM cannot abrogate its 
Federal Land Policy and Management and Act mandated responsibility to “take any 
action necessary to prevent undue or unnecessary degradation of the lands.” Giving 
authority over public lands to the states would result in nonuniform application and weak 
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standards. Some states have extremely weak environmental pi otection and mine 
reclamation standards and laws. 

Response: We received many comments on the advantages and disadvantages of 
Alternative 2—the alternative approach to meeting the purpose and neeu identified in the 
EIS by relying on existing state regulatory programs. 


8.05 Comment: The draft EIS does not accurately present or analyze Alternative 2 as a 
reasonable alternative as defined by the National Environmental Policy Act. To assume 
reversion to pre- 1981 management and no federal involvement in decisions is simply 
imaginary. Alternative 2 would have been better represented by a thorough examination 


of current state mining regulations with emphasis on state oversight for the programs. 


Response: A summary of state regulatory programs is presented in Appendix D of the 
final EIS. The state regulatory programs are an underlying component of all the 
alternatives. The concept behind Alternative 2 is not to revert to pre- 1981 management 
or to assume no federal involvement in decisions. Rather it is a recognition that many of 
the federal procedural requirements are triggered when a decision is required by BLM. 
Under the current 3809 regulations the approval of a Plan of Operations is considered a 
federal action, whereas the review of a Notice is uot. Submitting a Notice does not 
"equire preparing a NEPA document, or conducting NHPA or ESA consultations. The 

va behind Alternative 2 is to present a reasonable regu!atory alternative to the proposed 
3809 regulations where the role of the regulator would reside with other federal, state, 
and local agencies. BLM would function only as a concerned manager of the public 
lands. 


Alternative 3, Proposed Action 


8.06 Comment: Mineral exploration and development should be conducted in a manner that 
does not do unnecessary or undue damage to the environment, both on and off site, and 
there should be reasonable land reclamation after the mining use is finished. The 


proposed 3809 regulations accomplish these goals. 


8.07 Comment: The proposed regulations are vaguely worded, onerous, and inflexible; 
duplicate existing regulations; and constitute an inadequate solution to a highly 
challenging set of circumstances. BLM has a directive to allow multiple land uses, 
including mineral development, on public lands. The proposed regulations attempt to 
eliminate impacts to the environment. To avoid “ eliminate impacts would require 
eliminating mining altogether. The prescriptive standards appear to have been borrowed 
and modified in more onerous ways from the Surface Mining Control and Reclamation 
Act (SMCRA) regulations. The proposal is too restrictive to allow “mom and pop” 
operations and smal] mining companies to explore for and develop mineral resources on 
public land. The proposed regulations will place a heavy burden on the industry and 
BLM to implement with very little, if any, environmental benefit. In addition, the 
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Comment: Certain provisions of Alternative 3, the Proposed Action, and Alternative 4 
The following components of Alternative 4 could render it unrealistic due to its economic 
impacts to mining operations: (1) applying regulation changes to existing operations, (2) 
the appeals process, and (3) pit backfilling and reclamation. Therefore, the corresponding 
components of the Proposed Action may be more acceptable to the industry and would 
not seriously affect BLM's ability to protect valuable environmental resources. 


Comment: The Department of the Interior's rationale for believing the proposed 
regulation provisions are needed for responsible stewardship of public lands is well 
documented and discussed in Chapter 3, Affected Environment and Environmental 
Consequences, of the draft EIS. In particular, we are concerned about resources 
discussed in the sections on Water Resources, Vegetation, Riparian- Wetland Resources, 
Aquatic Resources, and Wildlife Resources, and we are concerned about projected 
impacts to these resources under the Proposed Action. In many cases these impacts are 
unacceptable and would not meet the requirements of other federal and state regulations, 
such as impacts to wetlands and riparian areas. Impacts predicted for Alternative 4 are 
less damaging to fish and wildlife resources. 


Comment: The current draft rules need to be strengthened to prevent unnecessary or 
undue degradation of our public lands. The proposal contains loopholes and vague 
language, lacks specific standards, and fails to address fundamental issues such as ground 
water protection and perpetuating the use of the Notice concept. The proposal is 
inadequate to protect the public lands. The proposal should adopt a number of the 
Alternative 4 provisions, including the definition of “casual use” and “unnecessary or 
undue degradation,” elimination of the Notice provision, state and federal coordination, 
Plan of Operations content, financial guarantee requirements, penalties, and specific 
performance standards—wetlands and riparian area protection, revegetation requirements, 
and fish and wildlife protection and habitat restoration. 


Response: We received many comments on the advantages and disadvantages of the 
Proposed Action. This alternative is the agency's Preferred Alternative for meeting the 
purpose and need identified in the EIS. The alternative is presented as a balancing of the 
agency's multiple statutory responsibilities. The Proposed Action focuses on federal-state 
coordination and outcome-based performance standards and provisions to address 
specific regulatory needs, such as Notice bonding. The February 1999 proposed 
regulations has been changed in response to many public comments received on the draft 
EIS and draft regulations. The modifications, including changes to the definitions of 
casual use and unnecessary or undue degradation and elimination of Notice-level mining, 
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8.11 


8.12 


8.13 


are presented in the final EIS. 
Alternative 4, Maximum Protection 


Comment: Alternative 4, Maximum Protection, is the best alternative for environmental 
protection. Some of the requirements for ensuring environmentally responsibie mining 
include stringent environmental performance standards, environmental documentation, 
applying the regulation changes to existing operations, mandatory backfilling, greater 
enforcement provisions, and bonding for unplanned events. Alternative 4 requires what 
is the only acceptable choice: The full cost of mining should be borne by the operator, not 
the public. This alternative should be carefully considered versus BLM's Preferred 
Alternative. 


Comment: Alternative 4 is unreasonable and would violate the letter and spirit of a 
number of laws, including Federal Land Policy and Management Act (FLPMA) and the 
Mining Law of 1872. Many of the requirements, including the performance standards 
and transition and appeal provisions, would make it impossible to mine on public lands. 
/ ‘ternative 4 goes far beyond BLM’s authority to regulate unnecessary or undue 

dc 2radation. 

(A) BLM has no authority to “determining the acceptability of proposed operations” other 
than to work with the operator to develop a sound Plan of Operations including a 
reclamation plan. 

(B) BLM has no authority to “required pit backfilling.” Excavation is a necessary and 
vital part of the mining process and are therefore necessary and unavoidable. 

(C) The elimination of Notices so that all disturbances greater tnan casual use would 
require a Plan of Operations is unwarranted. This decision is best made on a case-by-case 
basis on the local level. 

(D) A requirement for conformance with land use plans is contrary to FLPMA. Some 
mineral deposits are not known to exist when Plans are writien. Does this also mean that 
BLM land use plans that allow mining must be followed when the President or Secretary 
wants to withdraw an area from mining use? For example the two new national 
monuments designated in Arizona were open to mining under BLM land use plans. Now 
they are not. Will this provision make land use plans superior to political whims? 


Comment: The only reasonable acceptable alternative is Alternative 4. But even this 


alternative does not go far enough in providing adequate long-term protection and 
consideration for cumulative impacts on surface and ground water resources. 


Response: We received many comments on the advantages and disadvantages of 
Alternative 4, including whether BLM has the authority to propose such an alternative. 
This alternative approach to meeting the purpose and need identified in the EIS focused 
on designed standards to ensure the maximum protection of the environment. 
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8.14 


8.15 


8.16 


Other Alternatives 


Comment: The CEQ regulations require an EIS to “rigorously explore and objectively 
evaluate al] reasonable alternatives” to the Proposed Action. The draft EIS failed to 
address a number of issues, concerns, and alternatives, including several reasonable 
alternatives to the proposal, all of which were suggested during scoping. BLM failed to 
consider and fully evaluate all reasonable alternatives to the Proposed Action. The draft 
EIS has explored only one truly reasonable alternative to the proposal—the No Action 
Alternative. The other alternatives explored (Alternatives 2 and 4) are unreasonable 
courses of action for regulating surface mining on public lands. 


Response: In considering all reasonable alternatives to the proposed action, BLM 
focused on addressing regulatory issues determined by the agency and the public, 
including (1) coordination between BLM and state regulatory agencies, (2) Notice-Plan of 
Operations threshold, (3) defining performance standards, (4) financial assurance for 
performing reclamation, and (5) regulation enforcement and penalties for noncompliance. 
defining the alternatives to be analyzed in detail. The alternatives presented in the draft 
EIS, including Alternatives 2 and 4, represent what BLM considers a reasonable range of 
regulatory responses to the areas of concern identified by the agency and public. In 
response to recommendations presented in the National Research Council report 
Hardrock Mining on Federal Lands (NRC 1999) and public comments we received on 
the draft EIS, we added another alternative to the analysis. Alternative 5 is limited to the 
bold-faced recommendations presented in the NRC report. The alternatives considered 
but eliminated from detailed analysis are discussed in detail in the EIS. 


Comment: The proposed rules seem to be reasonable, but they could be improved by 
adding the statement that 3-inch or smaller suction dredges are considered casual use, and 
that persons can do disturbance necessary to demonstrate a valid discovery without fear of 


being found guilty of tres, assing. 


Response: In 1993, the Interior Board of Land Appeals (IBLA) ruled (Pierre J On, 122 

IBLA 371 (1993); and Lloyd L Jones 125 IBLA 94 (1993)) that the use of a suction dredge 
is not casual use under the current definition. The provision on suction dredge use in the 

February 1999 proposed rules has been modified to provide for some small use of suction 
dredging under casual use. The modified provision is presented in the final EIS. 


Comment: The existing regulatory system, which is effectively a combination of state 
and federal programs, works well. Certainly there have been problems in the past, and 
others may still exist. But any current problems can be addressed by proper 
implementing and administering of the existing regulations. These problems are of 
insufficient size to justify the extensive revisions proposed. The final EIS needs to 
analyze better implementation of the existing regulations. 
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8.17 


8.18 


8.19 


Response: The EIS must consider the complete implementation of the proposed 
regulations and alternatives to fully consider the potential environmental umpacts of cach 
alternative. Efficient and effective implementation of the Surface Management program 
is a BLM concern. 


Comment: BLM * perpetually underfunded. Adequate funding for its regulatory 
program is a major issue. The deficiencies with the existing regulations discussed in the 
draft EIS are mainly due to shortfalls in funding. staffing, and training BLM does not 
appear to have analyzed its funding, staffing, and training needs under the current 
regulations. BLM must consider in the EIS the existing regulations with all needed 
resuurces and personnel. 


Response: Public scoping comments and comments to the draft EIS requested that more 
alternatives be evaluated in the draft EIS, supplemental draft EIS, or final EIS. One of 
the main issues of concern was the analysis of the alternatives assuming adequate 
funding. This was, however, considered redundant because the EIS must consider the 


complete implementation of the proposed regulations and alternatives to fully consider 
the potential environmental impacts of cach alternative. 


Comment: BLM should adopt reasonable Notice-level bonding provisions. The other 
problems in managing the public lands can be effectively handled by property 
implementing and funding the existing regulations. The final EIS needs to analyze an 
alternative that includes the existing regulations plus Notice-level bonding. 


Response: Such an alternative addresses one of the five main issues of concern: ensuring 
adequate financial guarantees for reclamation. But BLM felt that an alternative limited to 
only Notice-level bonding did not sufficiently aid in defining the issues or provide a clear 
basis for choice among options by the decision maker and the public to warrant a stand- 
alone alternative 


Comment: BLM should adopt regulatory changes that are tailored to gaps in the current 
regulations. The proposed 3809 regulations go way beyond the problems BLM found 
during public scoping, the purpose and need discussed in the draft EIS. and the gaps 
recognized in the NRC report. The appropriateness and reasonableness of this alternative 
reflects the charge Congress gave NRC to investigate the adequacy of the existing state 
and feders' laws and regulatons to prevent unnecessary or undue degradation of the 
public lands. This alternative must be presented in the EIS with a suitable comment 
period 


Response: Following issuance of the NRC (1999) report , we provided the public with a 
120-day period to comment on the proposed regulations and draft EIS, specifically 
requesting Comments on issues and concerns that needed to be brought forth due to the 
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findings and recommendations found in the NRC report. The final EIS analyzes a new 
ahternative—Alternative S—whach 1s lumiced to the recommended regulatory changes in the 
NRC report. 


Comment: If BLM’s preferred alternative is selected, it will substantially increase 
BLM’s workload. BLM has failed to consider the very real possibility that the proposed 
rules will be adopted and the increase in funding needed to implement the regulations will 
not materialize. Such a likely scenano will have widespread negative environmental and 
economic impacts. The Proposed Action with no funding increase must be analyzed in 
the EIS. 


Response: The EIS must consider the complete implementation of the proposed 
regulations aad alternatives to fully consider the potential environmental impacts of each 
alternative. Adequate funding and staffing of the Surface Management program 1s a 
BLM concern. We will continue to work through the budget process to ensure adequate 
funding 


Comment: BLM failed to evaluate an increase in training and education alternative, 


which was suggested in the public scoping process. Such an alternative would rely on 
education and training of operators, particularly small] operations, on what are the federal 
and state requirements, and encourage compliance. This alternative must be analyzed in 
the EIS. 


Response: Educating users on the acceptable uses of the public lands is a critical 
component of implementing the surface management program under all alternatives. The 
EIS must consider the complete implementation, including educating the public, of the 
proposed regulations and alternatives to fully consider the potenual environmental 
impacts of each alternative. 


Comment: The description of the affected environment in the draft EIS acknowledges 
significant variations in environmental parameters across the public lands. This 
variability suggests an alternative modeled after BLM's Rangeland Reform regulations to 
emphasize statewide or regoonal-leve! performance standards and guidelines supported by 
federal “fallback” standards and guidelines. The “fallback” performance standards 
should be based on the current 3809 performance standards. The federal regulations 
could specify what issues must be addressed by the state-level standards and the proper 
public participation and review procedures, but the specific standards would be developed 
at the state or regional level on an as-needed basis. Such an alternative would not 
preclude other regulatory changes such a Notice-level bonding if there 1s a demonstrated 
need. This alternative is an obvious and essential component of any programmatic 
analysis of the 3809 regulations and must be included in the EIS. 
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Response: The Rangeland Refor:n regulations included the developing of rangeland 
health performance standard» that were incorporated into BLM’s land use planning 
documents for ail activities. The guidelines were developed specifically for grazing. The 
proposed regulations require compliance with these rangeland health standards. In the 
proposed regulations, 3809 421 a\(3) states “Consistent with the mining laws, your 
operations and post-mining lam » ~ must comply with the applicable BLM land-use 
plans and activity plans, and wih « astal zone management plans under 16 U.S.C. 1451, 
as appropriate.” Because the rangeland health performance standards have already been 
incorporated in the land use planning documents, this proposed provision requires 
compliance with these standards. BLM believed that an alternative limited to this one 
issue did not sufficiently aid in defining the issues or provide a clear basis for choice 
among options by the decision maker and the public to warrant a stand alone alternative. 


A separate alternative based on statewide or regionwide standards supported by federal 
“fallback” standards is also not necessary because Alternatives |, 2, 3, and 5 can be 
viewed as consisting of state regulations with a federal fallback as suggested by the 
commenter. Under each of those alternatives, existing state regulations would continue to 
apply. The varying federal standards can be viewed as different fallback standards. 
Alternative | uses the existing rules as the federal fallback. Alternative 3 has the 
proposed federal rules as the fallback. And Alternative 5 has a combination of the 
preferred alternative and the existing rules. Alternative 2 applies state rules with no 
federal fallback. BLM recognizes that the commenter’s suggested alternative would not 
have BLM actively involved in case-by-case decision making. But from an impacts 
standpoint, the standards included in this EIS (a combination of federal and state rules) 
would be equivalent to the alternative suggested by the commenter. 


8.23 Comment: | am sending along a plan termed, “Mining Claim Reclamation,” which | feel 
is directed toward a more productive end. (1) BLM takes charge of reclamation. (2) No 
hold ups on review and approval. Exploration projects are approved within 30 days, and 
mining operations are approved within | year. (3) The government charges $1 0O0/oz. gold 
or equivalent to be placed into the reclamation fund. (4) The mining company or operator 
can do ts own reclamation as may be desired, and the reclamation fund will then go to 
operator. (5) When the mine closure is declared, the government agency will take charge 
and prescribe a reclamation plan and estimate a sum of money. (6) The project will be 
submitted for bid (sealed) with the mine operator receiving a first mght of refusal to 
receive the reclamation project. (7) The operator will pay the government the balance 
between funds collected by the government and by the operator. Based on sealed bids. 
Maximum bid will be $3,000,000. (8) The government agency is in charge will have 2/3 
of its staff as trained and experienced mining people. Al! too often, BLM and the US. 
Forest Service conduct affairs that affect our mining projects with staf{s that have no 
background and little interest in mining. (9) No public scoping is required during the 
process. (10) Each project will be designed so that a recreational-tournst attr: con can be 
established, such as Virginia City, NV or Tombstone, AZ. Also, an end goal could be a 
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reurement village with al] facilines available after employees leave when mune closure is 
complete. 


Response: We do not feel that such a proposal is a reasonable response to address the 
purpose and need in the EIS. In addition, many aspects of this proposal directly conflict 
with existing statutes or are not within BLM's statutory authority. Specifically, BLM 
does not have the authority to charge a royalty on the production of locatable minerals, 
waive the public scoping process prescribed by National Environmental Policy Act, or the 
establish reurement communities. 


Comment: The draft EIS should consider alternatives to facilitate mining and to create 
reclamation and environmental incentives. A number of beneficial social and economic 
impacts could accrue. Regulatory changes to streamline the review process and stimulate 
cleanup of abandoned mines would significantly enhance mineral exploration without 
compromusing the high level of environmental protection and reclamation success under 
the present regulatory system. BLM should expand the scope of the draft EIS to evaluate 
revisions to the 3809 regulations to encourage and facilitate environmentally responsible 
muning and reclamation of abandoned mines. An alternative must be developed to 
“Encourage Mineral Development/ Streamlining” and balance the “Maximum Protection 
Alternative” described in the draft EIS and reflected in the proposed regulations. This 
Encourage Mineral Alternative should, at the least, include an 
unbiased evaluation of the following factors: 


1) NRC study Recommendation |0 with BLM lead in coordinating information needed 
by all federal. state, local, Native American, and other private surface owners so that the 
owner/operator only has to file one applicaton. This would be similar to the multi- 
agency permit application and review process established with active participation of 
BLM- Alaska a number of years ago, and the large mine permitting decision process 
developed by the State of Alaska and used successfully with full public and agency 
participation for the Fort Knox Mine, the [linois Creek Mine, and for advanced 


exploration of the Pogo Mineral Property. 


2) BLM becomes a one-window/one stop shop for mining related operations under BLM 
yunsdiction. 


3) NRC study Recommendations 3, 9, 10, 12, and 14 with BLM establishing coordinated 
decision time lines with participating tederal agencies and state, local, Native, 


owner/operation of the proposed mining operation, and any other private surface owner 
decision time lines. 


4) NRC study Recommendation |6 that would have BLM and all other federal agencies 
have a single public notice process. This process would be similar to the state-EPA joint 
public notice process in Alaska. As it is now, BLM publishes, the U.S. Army Corps of 
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Engineers publishes, and other state and local entities publish the fact that a mining 
operation is under consideration. 


5) NRC study Recommendations 3 and 16, which would shorten, or at least maintain, 
existing 3809 decision time lines rather than always lengthen time lines. 


6) Maintaining the existing cost structure and data requirements that are a fundamental 
responsibility of BLM and Forest Service to collect as part of their stewardship role of 
providing proper management and land use planning rather than shifting the cost to the 
owner/operator. 


7) BLM and the Forest Service (FS), in cooperation with other state, local, and tribal 

nett entr ves ito tin dial r 
punch-lists so that the total number of individual visits, operational interruptions, and 
agency costs are reduced. 


8) BLM and FS approving a reduced financial guarantee to the owner/operator based on 
financial credit for baseline information that is required from the owner/operator when 
those data are also required by BLM for the proper and effective discharge of its 
stewardship responsibility as the manager of public resources under FLPMA and other 
federal statutes. This should include requiring the owner/operator to give BLM or the FS 
and historic resources. The financial credits would only be for data available to BLM, 
FS, and other permitting agencies and the public without restriction. This could be a 
financial credit program similar to the Alaska law providing exploration incentive credits. 


9) BLM and FS should adopt the Alaska standard that administrative appeals and 
litigation can be initiated only by persons who meaningfully participated in the public 
participation elements of the decision process leading to a decision about a proposed 


10) A “no net-loss” policy that retains a constant amount of federal minerals for 
discovery, development, and production. 


Response: As directed by the Mining and Mineral Policy Act of 1970, BLM'’s policy is 
to encourage environmentally responsible hardrock mining on public lands. 
Implementation improvements are an effective way to promote this policy. These are 
implementation measures that may be suitable for several of the alternatives presented in 
the EIS and do not require a separate alternative. 


Comment: Under the 1992 Memorandum of Understanding signed by BLM with the 
State of California Department of Conservation, cities and counties are responsible for 
approving reclamation plans for surface mining operations on BLM-administered lands, 
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subject to California's Surface Mining and Reclamation Act of 1975 (SMARA). Why 
was this existing arrangement not considered as a viable alternative rather than being 
considered with the No Action Alternative? 


Response: Such an implementation arrangement can be considered under a number of 
the alternatives presented in the EIS, including the No Action Alternative. 


Comment: The current 3809 regulations are cumbersome and in many instances 
redundant with state regulations. Instead of making the regulations more onerous, BLM 


Response: Eliminating duplication and unnecessary time delays are BLM objectives 
under all of the alternatives presented in the EIS. 


Comment: The EIS should include a Plain English Alternative. This alternative would 
be the current 3809 regulations rewritten in “Plain English” format. 


Response: The current 3809 regulations rewritten in “Plain English” format would no 
environmental consequences different from the No Action Alternative. Such an 
alternative would be redundant. 


Alternatives Considered but Eliminated 


Comment: BLM needs to explain why many of the issues and suggested alternatives 
Considered but Eliminated” and “Issues and Concerns Not Addressed” makes no mention 
of many of the issues and alternatives we suggested. 


Response: The draft EIS (page 65) discusses alternatives considered but eliminated from 
Many of these comments involved funding and staffing levels. As discussed above, the 
EIS must consider the complete implementation of the proposed regulations and 
alternatives to fully consider the potential environmental impacts of each alternative, 
including full funding and staffing on each alternative. 


Supplemental Draft EIS 


Comment: The draft EIS is so fundamentally flawed that BLM must prepare a 
supplemental draft EIS to modify and clarify the alternatives and their environmental 
consequences. Deficiencies include an inadequate consideration of existing federal and 
state laws, regulations, and policies and a failure to consider all reasonable alternatives, 
including the Gap Alternative in the NRC (1999) report. The draft EIS is woefully 
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inadequate when one considers the magnitude and number of mining operations affected 
by the proposed changes. In addition, the NRC report presents additional, objective 
information that must be analyzed and available for public review in a supplemental draft 
EIS. 


Response: Given the programmatic nature of the Proposed Action, the draft EIS 
presented a reasonable range of alternatives and adequately presented the affected 
environment and environmental consequences of the presented alternatives. The NRC 
report did not present any new alternatives or issues that were not previously covered in 
the draft EIS. A more detailed discussion of state laws and a NRC Recommendations 
Alternative are presented in the final EIS. 


Scoping 


Comment: There never was an adequate scoping process in which to determine real 
problems and to discuss alternatives to address regulatory gaps. Had BLM stated a clear 
“purpose and need” at the outset of the public scoping process, changes could have been 
publicly discussed and proposed in public comments. Based on the “purpose and need” 
statement in the draft EIS, a few changes to the existing rules should have been proposed 
for public comment. Examples are financial assurance for Notice-level activity, Plans of 
level activities, procedures and criteria for “common variety” minerals (should be in a 
different set of rules), and procedures for review of proposed activities within closed 
areas (should be in a different set of rules). 


Response: We conducted an extensive outreach, scoping, consultation, and comment 
process with the public, stakeholders, and government officials starting in March 1997. 
In addition, a second comment period followed the issuance of the NRC report to allow 
for comments on the proposed regulations and draft EIS related to concerns and 
recommendations in the NRC report. This process is described in Chapter | of the final 
EIS. 


Adequacy of the Alternatives, Analysis and Specific Provisions 


federal (CAA, CWA, NEPA, ESA, RCRA, CERCLA, TSCA, Emergency Planning 

Community Right to Know Act, Migratory Bird Treaty Act, NHPA, ARPA, SDWA), and 
local laws and regulations are not adequately addressed in the four alternatives presented 
in the draft EIS. In addition, the draft EIS must fully evaluate the effect of national BLM 


and EPA policies, manuals and handbooks, interagency agreements, and the mitigation 
requirements imposed under NEPA. The draft EIS failed to fully and objectively evaluate 
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all reasonable foreseeable significant impacts of the Proposed Action and its reasonable 
alternatives as required in the CEQ regulations (40 CFR 1502.16). These deficiencies are 
particularly important in adequately considering the No Action Alternative and 
Alternative 2. 


Response: The cumulative effects of existing laws, regulations, and policies are reflected 
in resource-specific discussions in Chapter 3 of the final EIS. The affected environment 
events that have already occurred. For future mineral activity, BLM opted to define the 
future under the No Action Alternative from a set of assumptions (Appendix E). This set 
of assumptions includes the future actions and events that the EIS team felt could be 
reasonably assumed. BLM took this approach because of limitations in data, the large 
numbers of mineral properties potentially affected by the proposed regulations and 
alternatives, and many potential events that could define the reasonably foreseeable 
future. 


Comment: No mitigation measures are proposed or discussed for either the Proposed 
Action or the alternatives. The EIS must discuss appropriate mitigation measures as 
required in the CEQ regulations (40 CFR 1502.16(h)). 


Response: The CEQ regulations 40 CFR 1502.16(h) require discussions of means to 
mitigate adverse environmental impacts that are not fully covered under 40 CFR 
1502.14(f). 40 CFR 1502.14(f) requires the inclusion of proper mitigation measures not 
already included in the proposed action or alternatives. The proposal and alternatives 
presented in the final EIS are the alternative measures to mitigate the adverse 


Comment: The draft EIS is internally inconsistent. It asserts increased environmental 
performance standards are similar to current BLM policies and guidelines in various 
states and as such the impacts to industry would be slight. The benefit-cost analysis 
accompanying the proposed rule concludes that 80% of operations are already in 
compliance with the standards of the Proposed Action. The environmental benefits of the 
proposed changes are greatly exaggerated and based on speculation. There is no evidence 
that the proposed changes will enhance environmental protection. But the draft EIS 
grossly underestimated the costs of implementing the regulations, the substantial new 
workload and associated permit delays, and impacts on people and communities that 
depend on mining. 


Response: Slight differences exist between the performance standards presented for the 
The environmental benefits gained mainly relate to the exceptions to the existing 
practices, where individual operators or BLM offices are currently not fully employing 
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these protection measures. In addition to the environmental benefits of the performance 
expected reduction in mineral activity represents both environmental benefits and a cost 
to the industry and communities that depend on mining. These impacts and the 
methodology for arriving at the estimates of change in mineral activity are presented in 
the final EIS. In addition, the requirements in the proposed regulations will increase the 
cost to BLM of implementing the regulations. These costs are also discussed in the final 
EIS. 


impacts of Alternative 4. 


Response: We agree with this comment. The environmental consequences of 
Alternative 4 have been reevaluated and are presented in the final EIS. 


Comment: BLM must continue to maintain the balance between environmental 

Law, FLPMA and the Mining and Mineral Policy Act of 1970, to encourage hardrock 
mining on federal lands. The language in the existing regulations (“... it is the policy of 
the Department of the Interior to encourage the development of Federal mineral resources 
...”) should be retained to assure that the public understands that mineral resource 
development is just as important to BLM as riparian habitat and roadless recreation. If 
BLM is contemplating a change in policy, this would be a significant change that would 
need to be fully analyzed in the EIS. It would also be a violation of the Mining and 
Mineral Policy Act of 1970 (30 USC Section 21a). 


Response: BLM is not contemplating a change in the policy directive in the Mining and 
Mineral Policy Act of 1970, nor does it have the authority to do so. 


Comment: The draft EIS overstates the environmental and economic impacts of 
Alternative 2. 


Response: The environmental and economic effects of Alternative 2 would mainly result 
from the potential reduced regulatory burden. Under this alternative, BLM would 
function mainly as a land owner and not a regulatory decision maker. Depending on state 
requirements, BLM’s reduced involvement could reduce the regulatory burden on the 
operator. We estimate that mineral activity would increase by 0 to 5% under this 
alternative. 


Comment: BLM should have reclamation standards that require the restoration of mine 
sites to premining conditions. 
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Response: BLM considered this alternative but eliminated if from further consideration. 
Complete restoration was considered technically and economically unreasonable by 
making most mining operations on public lands infeasible. The reasons for eliminating 
this alternative are discussed in greater detail in the final EIS. 


Comment: The 3809 regulations and their implementation should be guided by the 
concepts that the level of effort and review should be commensurate with the size of the 
affected resources. 


Response: We agree with your comment. The proposed final regulations retain in a 
modified form the dividing of uses into casual use, Notice-level use, and Plan-level use. 
In addition, we expect that the level of detail and analysis required in a Notice review or 
Plan of Operations approval will be commensurate with the potential environmental risk 
and significance of the resource to be affected. 


Comment: Draft EIS, page 29, Description of Alternatives. The description of public 
lands to which the 3809 regulations apply should be the same as the study area. 


Response: The potential environmental, social, and economic impacts of the Proposed 
Action and alternatives go beyond the affected public lands. NEPA requires a description 
of the affected environment and the direct, indirect, and cumulative environmental 
consequences of the Proposed Action and alternatives. Such a description requires 
considering the impacts beyond the public lands described in the EIS. 
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Comment: BLM defines only 15 terms in the draft regulations. Other terms are defined 
in the regulatory language throughout the proposed rule, leading to circular definitions. 
BLM should define all significant terms having application and scope to a proposed 
should not be used for the same thing. 


Comment: Several terms used by the National Research Council should be defined in 


Comment: BLM has broadersd the definitions by language used in the performance 
standards in subpart 3809.420. This broadening of definitions exceeds BLM's authority 
and is inconsistent with the NRC report. 


Comment: Small miners should be treated in different category than commercial mining 
Operations. 


Response: In developing the final rule, BLM has streamlined and clarified language in 
subpart 3809.5 (definitions) and 3809.420 (performance standards) to address concerns 
about circular definitions and clarity of regulatory language. We have modified 
definitions of several terms in response to public comment. We have retained the concept 
of appropriate technology but dropped the term “most appropriate technology and 
practice” to reduce confusion. We have not attempted to define terms used in the National 
Research Council (NRC) report (NRC 1999) unless they specifically related to terms in 
the 3809.5 regulations and are pertinent to this regulatory effort. 


The Federal Land Policy and Management Act authorizes the Secretary of the Interior to 
prevent undue or unnecessary degradation of the public lands. We believe that this broad 
authority allows changes in the definitions and the related performance standards. Many 
definitions in the final rule are derived directly from the Federal Land Policy and 
Management Act (FLPMA), Council on Environmental Quality (CEQ) regulations, or 
long-standing and publicly available BLM policy. As such, we believe that the 
definitions to be consistent with federal law and regulation and not inconsistent with the 
NRC report. 


We received many requests to define such terms such as “feasible,” “significant,” 
“necessary.” and “substantial.” We have chosen to use established definitions of these 
words to ensure the greatest understanding of the terms rather than to introduce a 
regulatory definition. In addition, we have changed the language of the performance 
standards and elsewhere in the regulations to make these terms more clearly understood 


in the regulatory context. 
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Casual Use 


Comment: BLM should place more focus on mining operations of less than 5 acres 
instead of on many changes in the definition of casual use. 


Comment: BLM needs to revise the definition of casual use to be consistent with NRC 
Recommendations 1, 2, and 3. 


Comment: BLM should assure that the definition of casual use is similar to the Forest 
Service definiti 


Comment: BLM should develop a detailed list of what casual use is to ensure that there 
is no confusion in anyone's mind about when an activity is considered casual use and 
when it falls under a Notice. 


Comment: The current definition of casual use needs to be strengthened to ensure 


protection of public lands and resources, particularly riparian areas. The amount of area 
to be disturbed should be defined. 


Comment: The current definition of casual use had worked well for nearly 20 years and 
does not need to be changed. The NRC study support BLM’s retaining the definition. 
The existing definition of casual use provides adequately for prospecting and recreational 
mining according to BLM’s own data. 


Comment: | object to BLM’s expanding the items that are not be to considered casual 
use. 


Response: The final rule definition of casual use is based on the existing definition, 
which the rule has modified to address situations that have arisen since the 1981 
regulations were published. We have included examples of activities that are generally 
considered casual use and examples of activities that are not considered casual use. 
Occupancy as defined in 43 CFR 3715.0-5 is not considered casual use. Surface 
disturbance from operations where the cumulative effects of the activities result in more 
than negligible disturbance is not casual use. 


Comment: The definition of casual use is too restrictive. The definition should allow 
not only hand tools but also equipment used by recreational miners. Some mechanized 
equipment should be allowed under casual use. Casual use has always included the use 
of mechanized equipment. Some offices could interpret the definition of casual use in a 
way that would result in eliminating prospecting and recreational mining on public lands. 
exploration. 
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9.13 Comment: We are concerned about the new provision requiring hobby and recreational 
miners to file a Notice instead of operating under casual use, where the cumulative effect 
of their operations results in more than negligible disturbance. Active prospecting 1s 
virtually excluded without the ability to conduct these activities as casual use. 


Response: It is not BLM's intention to unduly restrict mineral prospecting and 
exploration on the public lands. Revisions in the final rule are intended to address 
concerns about cumulative impacts to the environment resulting from multiple operations 
in a single area. The requirement for operations above the “casual use” level to file a 
Notice and obtain a financial guarantee is intended to increase environmental protection 
surface disturbance will not require a Notice or financial guarantee. In response to the 
number and substance of comments about the public's continued desire for operations 
causing negligible surface disturbance to be casual use, we have expanded the definition 
of casual use in this final rule to include geology-based sampling and nonmotorized 
prospecting and small suction dredges. 


Suction Dredging 


9.14 Comment: The proposed regulations are contrary to the NRC finding that states 
acknowledge the NRC finding that BLM properly regulates small suction dredge 
operations under currert regulations. BLM should allow at least some suction dredging 
under casual use. 


9.15 Comment: Suction dredging should be regulated by state fish and game departments. 


9.16 Comment: Public comments on suction dredging and its’ impacts covered a broad range. 
Some members of the public said that suction dredging should not be handled as a casual 
use because of associaied environmental impacts. Some commenters did not view the 
damage caused by suction dredging to be a major environmental concern. Another 
commenter said that the major impacts (in California) from suction dredging are from 
abandoned junk, iong-term camping, sewage and waste management, and interference 
with other public land users. 


9.17 Comment: BLM should give more credence to the U.S. Geological Survey study on the 
Forty Mile River in Alaska. This study found no adverse impacts to water quality from 
suction dredges with an intake diameter of 10 inches (Wanty and others 1999). Suction 
dredges with intake diameters of 4°, 5", and 6" have essentially the same impacts and are 
not environmentally damaging. 


Response: In response to public comment and recommendations in the NRC (1999) 
report, BLM modified the proposed rule. Some small-scale suction dredging may be 
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conducted as casual use under the Proposed Action. Suction dredge operators must 
contact BLM to determine if the proposed activity may proceed as casual use, or if a 
Notice or Plan of Operations will be required. The suction dredge operator would not be 
required to contact BLM if (|) the state requires an authorization for suction dredging and 
(2) BLM and the state have an agreement under proposed 389.200 for BLM to accept 
state authonzations for regulating suction dredging on BLM-admun:stered lands. 


evaluating impacts of suction dredging Suction dredge operations may affect benthic 
(bottom dwelling) and/or invertebrates, fish, fish eggs. and fry, other aquatic depending 
flow of rivers, water quality and quantity and riparian habitat adjacent to streams and 
rivers. Because of the potential for these impacts, except as noted above, uses of a suction 
dredges, will require that the public submit to BLM a Notice pursuant to subpart 3809.21 
or a Plan of Operations pursuant to 3809.400 through 3809.435. 


Use of Chemicals 


Comment: The exclusion of chemicals from casual use operations is unrealistic and too 
far reaching. Only chemicals hazardous to land or water should be prohibited. 


Comment: The definition of casual use should not include small] miners because they 
might not have the expertise to use chemicals properly and might not be able to afford the 


financial guarantee 


Response: BLM's intent in defining casual use as not including the use of chemicals is 
not to exclude the use of small amounts of gasoline or oil or similar products for small 
operations, but to address concerns with the use of cyanide and other leachates. 


Truck-Mounted Drill Rigs 


Comment: Many commenters supported the use of truck-mounted drilling equipment 
under casual use when no new road building or surface disturbance would be required. 


Response: BLM recognizes the desire of those conducting mineral exploration using 
truck- mounted drilling equipment to maa ‘mize their access to drill sites on public lands 
with minimum regulation. But we believe hat drilling should be conducted under a 
Notice or a Plan to increase consideration of potential impacts to the environment, 
including to npanan areas, cultural resource sites, and wildlife habitat. Therefore, BLM 
has not included truck-mounted dniling activites under casual use. 
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Hobby and Recreational Mining 


921 Comment: The 1872 Mining Law has no provision for recreational mining, and it 
should not be regulated under subpart 3809. The term “recreational mining.” if used at 
all, should be defined in BLM's recreation management regulations (43 CFR 3840) 
Recreabonal prospecting 1s generally allowed in most states and should not be 
constrained on BLM-admunistered lands. 


922 Comment: We question BLM'’s jurisdiction over mining in rivers and streams with 
navigable waters. 


Response: We agree with comments that the 1872 Mining Law does not provide for 
removed from the definition of casual use. BLM’s intent is that the casual use definition 
continue to apply to exploration and prospecting that do not cause greater than negligible 
require that a Notice be filed with the BLM if exploration or prospecting reaches a level 
of disturbance bevond casual use. Many streams on public lands have been determined 
not to be navigable, and BLM will regulate activities on these also. As to streams and 
rivers that have been determined to be navigable, typically, access and other activities will 
occur on the public land and will require BLM involvement. 


9.23 Comment: Recreational or weekend miners will not be able to prospect and extract 
munerals if they are required to operate under a Notice rather than casual use provisions. 
They would not be able to afford the cost of filing a Notice and obtaining a bond. 


9.24 Comment: Recreational mining should not be included in the category of casual use 
because it would allow for uncontrolled use of public lands with associated impacts. 


9.25 Comment: If weekend recreational miners inflict inappropriate impacts to the land, 
stiffer fines is a more appropriate response than a broad-scale restriction of land use. 
Designations or constraints should be included in the regulations rather than in the land 


use plans. 


9.26 Comment: BLM should select areas in land use plans where people can engage in hobby 
or recreational mining 


9.27 Comment: All recreation and hobby use should be casual use. 


Response: We recognize that some weekend prospectors and recreational miners may 
now be required to obtain a Notice or Plan rather than operate under the casual use 
provision. This is consistent with BLM’s intent that all operations that cause more than 
negligible surface disturbance should be conducted under a Notice or a Plan to ensure 
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proper review of environmental concerns and development of sustable mitigabon. 
Recommended Modification to Definition of Casual | se 


Comment: The term “recreational mining” should be more clearly defined or deleted. 
The lack of definition of recreational mining will lead to mnconsistent interpretation of 
what it includes. 


Comment: The definition casual use should be changed to include some version of the 
following: “The term casual use should include the following activities: use of metal 
detectors, goid spears, and other battery-operated devices for sending the presence of 
motonzed drywashers, and motorized gold concentrating wheels.~ 


Comment: The definition of casual use should be modified to state “Non-profit 
orgamizations or societies, hobbyists, and recreational moners are classified as casual use 
as long as they do not use motorized tools.” 


Comment: The definition of casual use is too restrictive. The new definition could 
eliminate rock hounding. There should be a provision for collecting mineral specimens 
with hand tools, hand panning, and motorized sluices. The definition should include 
sampling of rocks and soils. 

Response: BLM agrees with the recommendations to include vanous types of sampling. 
prospecting, and equipment in the definition of casual use to clarify that these type of 
activities are acceptable as long as they create only negligible surface disturbance. We 
have modified the definition to address this concern. We did not, however, elect to 
include high bankers and other similar equipment in this definivon because of concerns 


about thew surface-disturbing impacts. 


Military Lands 
Commer * needs to define the term “military lands” and clarify to what extent 
subpart > ." 3 to minerals on military lands that are also under BLM’ s jurisdiction. 


Response: Public Law 106-65 extended the withdrawals for Fort Greely, Alaska, the 
Yukon Range of Fort Wainwright, Alaska, Nellis Air Force range, Nevada, Naval Air 
Station Fallon Range, Nevada, McGregor Range of Fort Bliss, New Mexico, and Barry 
M. Goldwater Range, Arizona. The mining language in the prior Public Law 99-606 
withdrawal for these ranges was carried forward into Public Law 106-65. Section 32! 
for all ranges, except the Barry M. Goldwater Range, Arizona. 


Public Law 99-606 provided for land use planning on these military ranges. BLM has 
completed land use plans on all the Public Law 99-606 except for Bravo-20 Range at the 
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Naval Air Stanon at Fallon, Nevada No lands were found suitable to open to entry under 
the mining or mineral leasing laws, except at McGregor Range. in New Mexico. Public 
Law 106-66 calls for the update « hese land use plans. No unplementing regulatons for 
these public laws have been issued to date. BLM’s he responsibilities of the BLM would 
be outlined at such ume as these regulabons are developed. 


Minimize and Prevent 


Comment: The definition of minimize is fundamentally at odds with the National 
Research Council (NRC) findings (NRC 1999) because NRC assumes that mining will 
change the landscape. This definition should be deleted because it is confusing, and 


Comment: The precise meaning of some terms within the definivun “most,” “practical 
level” are unclear. The second sentence in the proposed regulations has significantly 
reduce BLM’s flexibility from the current 3809 rule. 


Response: BLM agrees with NRC that mining changes the landscape But we believe 
that the NRC recommendations do not preclude attempts to reduce or avord impacts to 
public land and resources. We have modified the second sentence of the proposed 
definition of minimize to reduce confusion and increase flexibility of the authonzed 
officer in evaluating proposed mining operations. By changing the final rule in this 
manner, we will still define the term minimize as it is used in * number of the 
performance standards in secpon 3809 420 as reducing the adverse impact of an operabon 
to the lowest practical level. During our review of proposed operations, either Notice or 
Plan level, we might determine that it ts necessary to avoid or eliminate specific impacts 
On a case-by-case basis we would determine the lowest practical level of a parncular 
impact or whether it should be avorded or eliminaied 


Mining Claim 


Comment: The definition of mining claim should be included in this section instead of 
referencing 3833.5. The definition should include any citizen or entity in the United 
States. The definition should be similar to the current definipon. 


Response: BLM has referenced the definition in 3833.5 to promote consistency in 
definition of terms across the Tithe 43 Code of Federal Regulations. The definition 
provides for citizens of the United States to hold mining claims. 
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Mitigation 


9.36 Comment: The term “mitigation” should be deleted from the regulations unless BLM 


9.37 


can show statutory authority for mitigation. BILM has no authority to require 
compensatory mitigaton. When is compensation suitable, and does BLM have the 
statutory authority to require it? The definition of mitigation, which comes from the 
Council on Environmental Quality defininon, should be eliminated because in that 
context it was used for analytical purposes rather than regulatory purposes, as in this case. 
The revised definition, included in the draft rule. gives BLM too much latitude without a 
standa . .or Companson. 


Response: Section 302(b) and 30a) of FLPMA, 43 U.S.C. 1732 (b) and 1733 (a), and 
the Mining Law, 30 U_S.C., Section 22, give BLM the authority to require mitigation. 
Mitigation measures fall squarely within the actions that the Secretary of the Intenor can 
direct to prevent undue or unnecessary degradation of the public lands. An impact that 
can be mitigated, but is not, is unnecessary. Section 303 (1) directs the Secretary to issue 
regulations for the management, use, and protection of the public lands. In addition, 30 
U.S.C., section 22, allows the location of mining claims subject to regulation. Taken 
together. these statutes authonze the regulation of environmental impacts of mining 
through measures such as mitigation. The final rule does not require compensatory 
mitigation But many compamies are volunt:");y completing compensatory mitigation. 
whuach 1s clearly an available form of mitigatoo 


BLM beheves it is appropriate to retain the Council on Environmental Quality’s 
government wide definition of “mitigation” as it appears in 40 CFR 1508.20. An 
operator who must “mitigate” damage to wetlands or nparian areas (see section 3809 420 
(>3) or who must tate appropriate mitigation measures for a pit or other disturbance 
would have to take mitigation measures, which may or may not in all cases include the 
measures listed in the definition BLM does not intend any porton of thie definition, 
including “avording the impact altogether by not taking a certain action” to preclude or 
prevent mining 


Most Appropriate Technology and Practices 


Comment: Some commenters said that the NRC report said that existing state and 
federal law are okay with respect to technology. Others said that no statutory authonty 
exists for most appropriate technology and practice (MATP). Stull others felt that BLM 
should abandon the concept of MATP in favor of best available technology (BAT) Many 
commenters agree that the definition in the draft regulations 1s confusing and difficult to 
enforce. Even commenters who liked the concept of MATP over BAT were critical of 
BLM’ s definition. A few commenters raised a concern about whether this definition 
would conflict with state law or technical standards. 
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Response: BLM agrees with concerns raised about MATP, and we have deleted the term 
from the definitions in the final rule. Information and performance requirements are 
incorporated into sections 3809.11, 3809.21, and 3809.420. 


Operator and Operations 


Comment: The definition of “operations” needs to clarify that FLPMA gives BLM the 
authority to regulate activities only on federal public lands. The definition needs to 
include any facility used for the beneficiation of ore. Including “reclamation” in the 
definition of operations migh’ cause confusion. 


Response: In the final rule BLM did not modify the definition. The definition is 
intended to be broad in scope to address “cradle to grave” activities authorized under the 
1872 Mining Law on the public lands. Therefore, reclamation is included in the 
definition. The definition clearly states that it applies to activities on public lands. BLM 
may request information about activities on adjoining or nearby private lands . _ -ause a 
proposed operation may occur on mixed ownership or environmental analysis under the 
National Environmental Policy Act may require that BLM have a complete picture of the 
proposed operation. 


Comment: It is beyond BLM’s authority to include all persons who own mining claims 
or otherwise have interests in claims in the definition of “operator.” This definition, 
when combined with the new provisions for joint and several liab lity, are contrary to 
NRC report Recommendation 7. The definition of operator seems like the Surface 
Management Conservation and Reclamation Act (SMCRA) approach, but FLPMA has no 
authority for this approach. 


Comment: The definition of operations should be defined to include geologic-based or 
sentlen actiuleien 


Response: BLM evaluated the proposed definition in the context of public comments but 
did not cange it. FLPMA does not define “operator,” but the term has been used in this 
subpart since 1981, although the proposed and final rule have been strengthened. As 
written, the proposed definition would cover all activities under the 1872 Mining Law, as 
amended, which occur on public lands as casual use, or under a Plan of Operations or 
Notice. As such, those conducting geology-based activities would be considered 
operators. See the preamble discussion of joint and several liability for BLM’s 
perspective on those issues and how they relate to the definition of operator. 


Project Area 
Comment: There is no legal basis for the definition of “project area” as proposed in the 
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draft rule. The definition suggests that BLM is attempting to manage private and state 
land. This term needs to be unambiguously defined to show how it will apply to all 
mineral ownerships, especially because enforcement provisions say that mineral owner is 
financially liable for the actions taken by the operator. The definition should apply only 
to federal public land. Clarification is needed on how BLM intends to deal with adjacent 
private lands. 


Comment: Several commenters who had concerns about the intent of BLM with regard 
to private land within a project area tied their concerns to the relationship of joint and 
several liability to the project area and the definition of operator. 


Comment: At least one state has raised a concern about the relationship of a project area 
as defined by BLM, for regulatory purposes, and an area defined by a state for similar 
purposes, but defined differently. Others raised concerns that mines should not be able to 


expand mine waste dumps by using surrounding public land. 


Response: In the final rule, BLM has clarified its intentions relative to the definition of 
project area in subpart 3809.2(d). BLM’s intent is to regulate operations on public lands 
managed by the Secretary of the Interior through BLM. But BLM may collect and 
Policy Act. 


The project area concept is used to facilitate defining an area of operations for the 
purpose of analysis and decision making but will not preclude a state from using its own 
means of defining a project area. BLM and the state can work out differences through 
cooperative agreements or other means. Since the location and management of mine 
waste are part of the Plan of Operations and related environmental analysis, they should 
be considered during the processing of the Plan or Operations or the Notice and should be 


Public Lands 


Comment: The draft rule definition of public land caused much confusion and 
consternation about what BLM’s intent is with regard to private and state land. How do 
the regulations apply to Stock Raising Homestead Act lands, where the surface is private 
and the mineral estate is federally owned. 


Comment: Does BLM have authority to regulate activities on Stock Raising Homestead 
Act lands without the consent of the land owner. The proposed regulations did not cite 
the 1993 amendments to the Stock Raising Homestead Act were as an authority, and the 
proposed means of handling Stock Raising Homestead Act are not consistent with the 
1993 amendments. 
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Response: The definition of public lands in the final rule replaces the definition of 
federal lands in the existing 3809 regulations. This definition is taken from FLPMA and 
used throughout this subpart for the sake of consistency. Therefore, the definition was 
not modified from the proposed to the final rule. Public land, as defined in FLPMA and 
in this regulation, means land or interest in land owned by the United States and 
administered through the Secretary of the Interior by BLM. Public land does not mean 
state land or private land, whether neither the surface nor minerals are privately owned. 
See Section 3809.2(d), which addresses the scope of these regulations. 


Under provisions of the Stock Raising Homestead Act of 1916 (43 U.S.C. 299), coal and 
other minerals were reserved to the United States. Persons were allowed to enter on these 
private lands to locate and develop these mineral deposits as long as they did not injure, 
damage, or destroy the permanent improvements of the entryman and they compensated 
the entryman or patentee for all damage to crops caused by the prospecting or 

rule does not change the statutory requirements established in 1916 or in the later 1993 
amendments, which clarified requirements for minerals operations on these lands. The 
intent of the final rule and the to-be-published rule on Stock Raising Homestead Act 
lands (43 CFR 3814) is to provide requirements for mineral exploration and development 
of the federal mineral estate to ensure consistency and equity for those prospecting and 
conducting development operations on federal minerals. 


Comment: The definition of reclamation needs to retain the concept of “reasonable 
reclamation” from the existing regulations. 


Comment: The definition is too onerous because the terms used are problematic—terms 
like “applicable performance standards” and “achieve conditions required by BLM.” The 
requirement for regrading and reshaping to conform to the surrounding landscape needs 
clarification. The requirement to provide for post-mining monitoring, maintenance, or 
treatment raises the question about whether backfilling would be required. 


Comment: An operation should not be authorized or allowed if postclosure treatment is 
required. 


Comment: The words “placement of a growth medium” should be removed because this 
is a “how” standard, not a performance standard. 


Comment: Reclamation needs to be defined as something that is ongoing, not just at the 
end of the project. The definition should state that the performance standards for 
reclamation will be deemed as met when requirements in Plans of Operation or Notices 
have been met. 
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Response: We have carefully considered the concerns expressed by the public about the 
definition. The intent of the proposed definition will be unchanged in the final rule in 
both intent and content. Reclamation means measures required by BLM in this subpart to 
meet performance standards and achieve conditions at the end of surface-disturbing 
operations. Subpart 3809.420(a\(5) provides for concurrent reclamation. Reclamation is 
deemed satisfactory on a Plan- or a Notice-level operation when it meets the standards 
established in the accepted Notice or the approved Plan of Operations. The final ruie 
does not retain the presumption of backfilling included in the draft rule. There is no 
intent or requirement in the final rule that regrading or reshaping means backfilling. 
Postclosure monitoring, maintenance, and treatment will be addressed at least twice in the 
life cycle of a mining operation. To the extent possible at the time a Notice or a Plan of 
Operations is filed, needs for postclosure activities should be determined and included in 
the initial Plan or Notice. In addition, at the time of mine closure, BLM will evaluate the 
requirements for later management and maintenance of the site. The more information 
provided by operators at the beginning of the process, the less “open-ended” the process 
will be. The definition also provides a list of the components of reclamation. Finally the 
proposed definition would advise that a separate definition of reclamation exists for 
operations conducted under the mining laws on Stock Raising Homestead Act lands. 
This definition is part of another rulemaking that BLM is currently working on. 


Riparian Area 


Comment: The definition of riparian should be deleted unless BLM can show statutory 
authority for riparian management on all lands. NRC recommended that BLM issue 
guidance but leave the regulation of wetlands to EPA or the Army Corps of Engineers. 
Further, BLM does not have authority over non-jurisdictional wetlands or nonwetland 
habitats. The requirement to avoid, minimize, or provide compensatory mitigation would 
have major effect on Alaska placer miners. Proper functioning condition needs be 
defined. 


Response: BLM has been using its definition of riparian area since 1987. BLM's 
statutory authority for protecting riparian areas is derived from FLPMA. Section 302(b) 
and 303(a) of FLPMA, 43 U.S.C. 1732 (b) and 1733 (a), and the Mining Law, 30 U.S.C., 
Section 22, give BLM the authority to require protection of riparian areas. Protection of 
riparian areas falls squarely within the actions that the Secretary of the Interior can direct 
to prevent undue or unnecessary degradation of the public lands. An impact that can be 
mitigated, but is not, is unnecessary. Section 30a) directs the Secretary to issue 
regulations for the management, use, and protection of the public lands. In addition, 30 
U.S.C., Section 22 allows the location of mining claims subject to regulation. Taken 
together, these statutes clearly authorize the regulation of environmental impacts of 
mining through measures such as protecting riparian areas. The final rule is not 
attempting to usurp jurisdiction of either the Corps of Engineers or the Environmental 
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Protection Agency relative to wetlands. The intent of this subpart is to provide proper 
environmental protection for one of the critical resources on public lands—riparian areas. 
The policy for protecting riparian areas has been in place in BLM internal guidance for 
more than 13 years. We believe that including this guidance as part of the rulemaking 
makes the policy clearer and more accessible to the public. 


The final rule does not require compensatory mitigation, but mitigation of impacts. But 
many companies are voluntarily completing compensatory mitigation, and compensatory 
mitigation is clearly an available form of mitigation. 


The definition of riparian area was added to this subpart in the proposed rule and will be 
retained in the final rule to identify riparian areas as a form of wetland transition between 
permanently saturated wetlands and upland areas that exhibit vegetation or characteristics 
reflective of permanent surface or subsurface water influence. The proposed definition 
would give some examples of riparian areas and would exclude ephemeral streams or 
washes lacking vegetation that depends on free water in the soil. Subpart 3809.420 will 
require an operator to avoid locating operations in riparian areas, where possible, 
minimize unavoidable impacts; and mitigate damage to riparian areas. This subpart 
would also require an operator to return riparian areas to proper functioning condition, or 
at least the condition that predated operations, and to take proper mitigation measures if 


an operation causes loss of riparian areas or diminishes their proper functioning 
condition. This definition is part of the BLM Manual (BLM Manual, Dec. 10, 1993), and 


the final rule will retain the npanan area definition in this subpart for the convenience of 
the public. 


Unnecessary or Undue Degradation 


Comment: The proposed definition of unnecessary or undue degradation is ambiguous, 


Comment: The definition is working well and the current language should be retained. 
Comment: The proposed definition is moving BLM from an unnecessary or undue 
degradation standard provided for in Section 302(b) of FLPMA to a “California Desert” 
standard of no degradation taken from 601(f) of FLPMA. 


Comment: Whether a mining company can afford proper environmental protection 
measures should not be the determining factor as to whether those measures are required. 
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Comment: There should be a list of actions or situations that would constitute 
unnecessary or undue degradation. 


Comment: BLM should take the dictionary definition of “undue” (inappropriate or 
unwarranted) and apply it to these regulations. 


Comment: There is a lack of clear language giving BLM the authority to deny a Plan of 
Operations or reject a Notice. 


Comment: Any operation resulting in permanent post-closure water treatment should be 
deemed unnecessary or undue degradation. 


Comment: Best available technology and practice (BATP) should be included in the 
concept of undue or unnecessary degradation. 


Comment: The draft regulations fall far short of steps that should be taken to prevent 
undue or unnecessary degradation of the public lands. The draft regulations don't provide 
for accountability of BLM line managers. 


Comment: The definition of unnecessary or undue degradation needs to reference the 
impacts of mining operations on other resources on and off of the mining property. 


Comment: BLM should retain the “prudent operator” concept, currently incorporated 
into the undue or unnecessary degradation standard. The provision of the prudent 
operator concept for comparison of similar operations to determine what is reasonable 
and prudent is beneficial. The use of the prudent operator standard allows the required 
flexibility for BLM to make reasoned decisions based on experience and sound 
judgement. 


Comment: Narrowly defining unnecessary degradation in by “failure to do...” reduces 
needed flexibility in real-world regulatory situations. 


Comment: The current prudent operator standard gives BLM too much latitude and 
makes it difficult to hold the authorized officer accountable. 


Comment: The concept of the pruc*nt operator used in the current 3809 regulations 
should be combined with the prudent man concept established by case law after passage 
of the 1872 Mining Law. Both concepts should be retained. 


Response: The revised definition of unnecessary or undue degradation in the final rule 
will eliminate the current reference to the prudent operator standard because BLM 
believes it to be too vague. Instead BLM will define unnecessary or undue degradation 
by failure to comply with the following: 
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-The performance standards of the subpart section 3809.420. 

-The terms and conditions of approved Plans of Operations. 

-The operations described in complete Notices. 

~Other federal and state laws for environmental protection and protection of 
cultural resources. 


Unnecessary or undue degradation would also mean activities that are not reasonably 
incident to prospecting, mining, or processing operations as defined in existing 3715.0-5. 
In response to public comments on BLM's need to have explicit regulatory authority to 
deny a proposed mining operation because of the potential for irreparable harm to other 
resources, we have introduced another threshold for undue and unnecessary degradation. 
We have also made it clear in the regulations that a BLM authorized officer can deny a 
proposed mining operation under certain conditions to protect significant resources. We 
believe that the definition in the final rule is more comprehensive, straightforward, and 
easily measured than the prudent operator rule. See the preamble to the final regulations 
for further explanation of this term. 
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DISTURBANCE CATEGORIES AND THRESHOLDS 
Section 3809.10 How Does BLM Classify Operations? 


Comument: Proposed §3809.1 1(a) requires casual use disturbance to be “reclaimed.” 
Which reclamation standards apply? 


Response: We changed the requirement in final §3809.10(a) to include the word 
“reclamation,” which is defined under §3809.5, rather thea continue to use the phrase 
“you must reclaim” that appeared unde: proposed §3809.1 l(a). The definition of 
“reclamation” should clarify the standards that are to be met. Wording was added to final 
§3809.10(a) to clarify that if operations do not qualify as casual use, a Notice or Plan of 


Operations 1s required, whichever applies. 

Comment: With no notification requirements, it is not clesr how BLM will monitor 
casual use operations. 

Response: We intend to monitor casual use operations in the course of our normal 


duties, but we agree with the comment and deleted the statement from proposed 
§3809.1 1(a). 


Section 3809.11 When Do I Have to Submit a Pian of Operations? 


Comment: Revise the table in proposed §3809.11 to avoid duplicating or summarizing 
the definitions in 3809.5 and to eliminate ambiguity. The table is difficult to follow. 


Response: The table in proposed §3809.11 has been eliminated from the final rule. The 
information formerly in that table has been reorganized and edited and now appears under 
final §3809.11, §3809.21 and §3809.31. 


Comment: Mining disturbance greater than casual use should require a Plan of 
Operations to be consistent with the National Research Council (NRC) report. 
Response: This change was adopted into the final rule to comply with NRC (1999) 
report Recommendation 2. 


Comment: The current casual use/notice/plan threshold is adequate and should be 
retained. The threshold protects the environment and reduces costs of exploration for 
operators. 


report Recommendation 2. Therefore, we did not adopt the comment. 
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10.06 Comment: Mining or milling operations, which will cause a significant impact, even if 


10.07 


10.09 


10.10 


10.11 


10.12 


related to 5 acres or less, should be required to submit a plan of operations for approval. 
Response: BLM has incorporated NRC (1999) report Recommendation 2 in our 
proposed final regulations to require Plans of Operations for all mining and milling. 
Comment: The NRC report did not evaluate the adverse impact of Recommendation 2 
on the vast majonty of miners who have complied with existing regulations. 

Response: We have incorporated NRC report Recommendation 2 into the proposed final 
regulations and have evaluated its impact in the final EIS. 


Comment: NRC Recommendation 2 should not be supported because it would 


the environment. 


Response: Your comment is noted, but we have incorporated NRC's Recommendation 2 
into the proposed final regulations 


Comment: BLM should acopt the NRC Committee's recommendations that exploration 
be allowed under Notices, whereas mining would require Plans of Operations, but should 
leave further details to agency guidance. The criteria for distinguishing between 
“exploration” and “mining,” may vary from state to state. 


Response: We have incovporated NRC's Recommendation 2 into the proposed final 
regulations. Guidance on implementing the regulations will follow when the regulations 
become final. 


Comment: BLM should not require all mining operations to be conducted under Plans 
of Operations, but should retain Notices for placer and lode mines that do not use toxic 
chemicals or create acid rock drainage. 


Response: We note your comment but have incorporated NRC's Recommendation 2 
into the proposed final regulations. 


Comment: It is unnecessary to require Plans of Operations for mining in light of the 


Response: We note your comment but have incorporated NRC's Recommendation 2 
into the proposed final regulations. 
need a Pian of Operations in light of the NRC report. Mechanized drilling equipment, 
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10.13 


10.14 


10.15 


off-highway vehicles, and bulldozers should also require a Pian of Operations. 


Response: We note your comment but have incorporated NRC's Recommendation 2 
into the proposed fina! regulabons. 


Comment: Lowering the threshold for Notices or Plans of Operations seems to conflict 
with the 1970 Mining and Mineral Policy Act and the 1980 National Materials and 
Minerals Policy Research and Development Acts. 


Response: We and the public operate under many conflicting laws. We believe we have 
balanced the mandate of FLPMA to prevent unnecessary or undue degradation of the 


public lands with the above-mentioned mineral policy acts that promote development of 
the Nation's m.aeral resources. 


Comment: Some bulk sampling may cross the line from exploration to mining. Bulk 
sampling to remove less than 100 tons of material cannot be compared to bu‘k sampling 
that requires 10,000 tons for testing, which is the known range in size of such activities. 
While a bulk sample proposal under a Notice deserves scrutiny, the final determinations 
should be made on a case-by-case basis. 


Response: BLM recognizes that bulk sampling is not casy to define. Bulk samples vary 
in many ways, including size and weight, as acknowledged in the NRC (1999) report. We 
have chosen a threshold at the upper limit of the NRC discussion on bulk sampling: | 000 
tons or more would trigger the requirement for a Plan of Operations. (See final 
§3809.11(b)). We believe that this limit implements NRC report Recommendation 2 in a 
way that does not unduly constrain exploration (see NRC report Recommendation 3) yet 
provides a clear cutoff that can be verified by BLM field people. 


Comment: BLM should use caution in deciding whether to exclude bulk sampling from 
Notice-level operations. The NRC report (page 96) refers to activity that involves the 
“excavation of considerable amounts of overburden and waste rock” to get to layers 
where the bulk samples will be taken. Sampling of that nature gets to be so extensive as 
to require a Plan of Operations. Other activities that might nominally qualify as bulk 
sampling, such as ones that do not first remove large amounts of overburden, can 
property be treated as exploration subject to the Notice-level program. Such sampling 
involves far less disturbance than the activities listed by NRC, and, in any event, the land 
from which the bulk samples are taken must stil] be reclaimed. For these reasons, in case 
of bulk sampling, BLM should focus not or ‘¢ amount of earth sampled, but rather the 


sampling method 


Response: BLM recognizes that bulk sampling is not easy to define Bulk samples vary 
im many ways, including size and weight, as the NRC (1999) report acknowledged. The 
report discussion on sampling clearly states that NRC believes not all sampling programs 
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would require a Pian of Operations, but that Plans of Operations would generally be 
required. In considering the NRC discussion, BLM does not beheve that drilling should 
be considered a bulk sampling method because NRC characterized bulk sampies as 
excavations from shallow open pits or smal] underground openings. We have chosen a 
threshold at the upper lumi of the NRC discussion on bulk sampling. that is, bulk samples 
of 1,000 toms or more will tigger the requirement for a Pian of Operenons. (See final 
§3809.11(b)). We believe this limit implements NRC report Recommendation 2 in a way 
that does aot unduly constrain exploration (see NRC report Recommendation 3) yet 
provides a clear “cutoff” that can be verified by BLM field personnel. 


Comment: BLM should revise the language that now appears in final §3809.1 1(c\3) to 
state that an area of critical environmental concern (ACEC) triggers this provision only 
when the establishing of the ACEC considered and evaluated existing mineral nghts and 
muneral potential. 


Response: ACECs are designated through BLM’ land use planning process and are 
subject to public comment befor: designation. This process allows the public to 
comment and BLM to consider and evaluate mineral potential and valid existing nights. 
The requirement for a Plan of Operations in ACECs would result in a more formal review 
and approval of mining or exploration, which would help assure better planning and 
protection of the resources for which the ACEC was established. 


Comment: Most mining claims held by small miners are either within areas closed to 
off-road vehicles or within areas proposed to be closed to off-road vehicles. As such, 
almost all smail miners will be required to prepare Plans of Operations for any level 

operation on their claims. 


Response: The requirement is restricted to areas designated as “closed” to off-road 
vehicle use. It does not apply to proposed closures. This requirement remains unchanged 
from previous §3809 regulations in effect since 1981. 


Comment: BLM should include riparian areas under proposed 3809.1 1(j), as in the 
Northwest Forest Plan. 


Response: Using the new performance standards, including the protection of mpanan 
areas and wetlands found in final §3809.420(b)\(3), we believe that mparian areas will be 


adequately protected. 

Comment: We oppose requiring a Plan of Operations for operations affecting proposed 
threatened and endangered species or designated cntical habitat because of the 
uncertainty and delays to the permutting process and the additional workload required. 


Response: We believe that the requirement to submit a Plan of Operations for surface 
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disturbance greater than casual use on any known lands or waters known to contasn 
federally listed threatened and endangered species or thew proposed or designated habrtat 
is the best way to protect these species. Under §3809.11(c 6) BLM can develop land use 
plans or endangered species recovery plans which might then allow Nonces to be filed. 


Comment: Delete the phrase “unique, replaceable, or outstanding histoncal, cultural. 
recreational, or natural resource values” from proposed § 3809.1 1(j 6), samce thus phrase 


may be too subjective and any public lands could meet these critena Some commenters 
believe that defining “special status areas™ by those criteria would establish ad hoc 
designations of ACECs as to mining without following the procedures of 43 CFR 1610.7- 
2. Delete the term “activity plans.” 


Response: We have deleted these phrases from the final rule for several reasons. First, 
we modified the definition of unnecessary or undue degradation in final § 3809.5 to 
include conditions, activites, or practices that result in substantial irreparable and 
unmutigatabie harm to significant sentific. cultural, or environmental resources of the 
public lands Second. we retained language specific to threatened or endangered species 
in recognition of the consultation requirements of the Endangered Species Act. We 
believe that these modifications have the same net effect as the language in proposed 


§3809.1 1(j x6). 

10.21 Comment: The term “special status areas” (used in final §3809.1 1(c)) is very broad, and 
would effectively remove many areas from exploration. The term expands BLM 
authority to create such areas. 


Response: The term is not meant to impart any distinctive meaning on its own, it is 
simply a general reference to the types of lands listed in that section. The listed lands 
have already been established under separate laws and are not affected by the regulations. 

10.22 Comment: Proposed 3809.1 1(j)(6) is too narrow an approach under BLM's 
responsibility to prevent unnecessary or undue degradation. and to protect affected 
resources BLM must retain authority to require Plans of Operations. 


Response: We have deleted § 3809 | 1(j6) from the final rule for several reasons. (See 
$3809.11 for what would require a Plan of Operations.) First, we modified the definition 
of unnecessary or undue degradation in final §3809 5 to include conditions, activites, or 
practices that result in substantial wreparabie and unmitigatable harm to significant 
scientific, cultural, or environmental resources of the public lands that cannot be 
effectively mitigated Second. we retained language specific to threatened or endangered 
species in recognition of the consultation requirements of the Endangered Species Act. 
We beheve that these modifications have the same net effect as the language in proposed 
§3809.11(j x6). 


10.23 Comment: Proposed §3809.11(c) is too vague on when a Notice or Plan of Operations 
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would be required for group recreational mining Recreatbonal and muneral collecung 
groups should not be singled out and have to submit a Nouce or a Plan of Operations. it 
1s an unreasonable requirement and. in some cases. muneral-collecting groups could not 
afford the financial guarantees, which they feel are unnecessary for those who use only 
hand tools. BLM should not recognize such activities under the mining laws. 


Respomse: We have deleted §3809.! I(¢) from the final rule. Provisions for when a 
Nouce or Plan of Operations would need to be submitted that would affect recreational 
and mineral collecting groups can be found in the final rule, §3809.31(a). The changes in 
§3809.31(a) provide more clarification as to when a Notice or Plan of Operations would 
be required. 


10.24 Comment: Proposed §3809.11(f) will climinate flexibility when requiring Plans of 
Operations for uses described im that section. 


Response: We deleted proposed § 3809.1 1(f) but in order not to be inconsistent with 
NRC Recommendation 2, we retained in the final rules the provision requiring a Plan of 


Operations for miming and mulling operatbons. 
$3809.11 “Forest Service” Alternative 


10.25 Comment: BLM received a vanety of comments on the Forest Service alternative in the 
proposed regulation. They are as follows. The Forest Service alternative would provide 
a consistent approach to federal agency administration of the Mining Law. The surface 
resources on BLM public lands deserve the same level of protection as do the national 
forest lands. Adoption of the Forest Service alternative would be less confusing in those 
muneralized areas that occur on both BLM lands and in national forests. The Forest 
Service alternative compares favorably to proposed § 3809.11 (Alternative |) because of a 
perception that the Forest Service alternative would provide greater protection to non- 
special status areas, that is, those areas not listed in proposed §3809.11(j). BLM did not 
provide a meaningful basis for reasoned comment on this issue. The Forest Service 
alternative has an advantage because it places the burden of deciding whether a Notice or 
Plan is needed on the government as opposed to the operator The significant disturbance 
standard of the Forest Service alternative would be too vague, too open to varying 
interpretations, create uncertainty as to which operations i would apply, and create 
significant potential for disagreement between the operator and BLM over whether a 
standard of the Forest Service alternative goes beyond FLPMA’'s statutory directive to 
prevent unnecessary or undue degradation. Adoption of the Forest Service alternative 
would eliminate the use of Notices for small exploration operations If so, business 
would be adversely affected. Eliminating Notices for placer mining in Alaska would 
create a hardship for small miners, who couldn't meet the requirements for filing a 
proposed Plan of Operations. The Forest Service alternative would consume more of 
BLM’ s already thinly spread resources, potentially causing admunistrative delays and 
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increase costs due to NEPA compliance requirements. 


Response: Congress has required BLM not be inconsistent with the NRC (1999) report. 
This report recommends that explorabon disturtung less than 5 acres be allowed under 
Nonce-level activity. 


Comment: Small) operators count on the S-acre exclusion for rapid yet responsible 


evaluation of many projects to make its discovery. Such operators may not have the 
finances for lengthy permit procedures and ume delays, as do major maming companies. 
Without the 5 acre threshold, future exploration would be conducted almost exclusively 


by the largest of the mining companies. 


Response: The S-acre threshold for submitting a Notice has been retained for 
exploration activities of 5 acres or less. 


Comment: Define “unreclaimed™ as used in proposed §3809.11(b) and proposed 
§3809.11(c). BLM should not regard the Nouce threshold as “unreclaimed surface 
disturbance of 5 acres or less.” 


Response: We have changed the term “unreclaimed surface disturbance of 5 acres or 
less” in §3809.21(aX 1) to clarify the requirement. By specifying “public lands on which 
reclamation has not been completed,” we expressly intend to use the term “reclamation” 
as defined in final §3809.5. This means that reclamation must meet performance 
standards in final § 3809 420, and BLM must accept such reclamation before releasing a 
financial guarantee Once reclamation has been completed to these standards, we beheve 
that such lands may be treated as if never disturbed when considered in a Notice 
submittal 


Comment: Clarify under proposed §3809 | 1(b) how an operator is responsible to 
reclaim the previous disturbance by another operator 


Response: As with proposed §3809.11(b) and (c), and the final rule, the operator is 
hable for pnor reclamation obligations in a proyect area if conditions described under 
final § 3809.116 are met. Operators who believe that BLM should not hold them 
responsible for past reclamation obhgatons should contact BLM before causing more 
surface disturbance. BLM could then advise them as to whether it 1s taking any action 
against previous operators or mining Clammants at the disturbed site. 


Comment: Revise proposed § 3809.1 1(b) to retain the existing requirement for BLM to 
act within 15 calendar days. Extending th eview period to 15 business days would 
delay exploration. Operators need flexibility and speed for Nouce-level exploration 
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projects, and that timing of exploration activities is often critical. Streamline the 
processing of Notices as much as possible and avoid delays. Streamlining the process 
would be consistent with the NRC report. 


Response: We changed the final rule to use calendar days rather than business days in 
response to public comments and the NRC (1999) report recommendations to minimize 
impacts on exploration and smail operators. 


10.30 Comment: Clarify wha: : ‘meant by “business days” since government business days do 
not coincide with indusi:y business days. 


Response: We changed the final rule to use calendar days rather than business days in 
response to public comments and the NRC report recommendations to minimize impacts 
on exploration and smal! operators. 


10.31 Comment: In the proposed rule the 15-business-day review period given BLM to review 
Notices is too short to ensure adequate investigation by the agency. We suggest 30 days. 


Response: We did not implement this suggestion. Instead, we changed the final rule to 
use calendar days rather than business days in response to public comments and the NRC 


report recommendations to minimize impacts on exploration and small operators. 
Section 3809.31 Special Situations That Affect Submittals Before Conducting Operations 


10.32 Comment: Suction dredges with intake diameter of 8 to 4 inches or less should be 
considered casual use and not require a Notice or a Plan of Operations. It is not clear how 
BLM determined the 4" intake threshold. BLM should adopt state requirements, 
including intake size and not be more stringent than the State. It appears that the 
proposed rule requires a Notice or Plan of Operations for any dredging activity, regardless 
of how insignificant. Replace the 4" nozzle threshold with language that identifies 
wildlife habitats could be harmed by a 4” suction dredge intake. Require standards for 
a broader range of values that could be affected when assessing whether to regulate 
portable suction dredges under 4 inches in diameter. Suction dredge operators should, at 
a minimum, be required to obtain an individual National Pollution Discharge Elimination 
System (NPDES) permit. Avoid the contradiction that small suction dredges are not 
considered casual use yet do not follow requirements for Notices or Plans of Operations. 
BLM should define small dredges as recreational or casual use and not require bonding or 
Notices unless the operators have a record of causing problems or noncompliance. The 
National Research Council does not wish small-scale dredging operations, those that use 
a nozzle size of 8 inches or less, to be categorized as a mining operation. Very small 
industrial mineral mines or placer operations (other than the small dredges discussed 
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above) that use only simple sorting methods should not automatically be required to 
submit Plans of Operations. Such determinations should be made on 2 case-by-case basis. 
The language in proposed §3809.1 1(h) would conflict with Recommendation 2 of the 
NRC report. Suction-dredging is properly managed under state or local authority. If the 
proposed rule is finalized, the proposed alternative thai would allow an operator to use 
any suction dredge if it was regulated by the state and the state and BLM have an 
agreement to that effect should be adopted as the least burdensome alternative. 


Response: We deleted the reference in proposed §3809.11(h) to an “intake diameter of 4 
inches or less.” We retained language that relies on state regulation. When the state 
requires an authorization for the use of suction dredges and BLM and the state have an 
agreement under final §3809.200 addressing suction dredging, we will not require a 
Notice or Plan of Operations unless otherwise required by this section. In addition, we 
added clarifying language and cross-references under final §3809.31(b\ 1) and 
§3809.31(b\2). Given the NRC report discussion that endorses the way BLM regulates 
suction dredging, we believe that the NRC did not intend in its Recommendation 2 to 
require Plans of Operations for suction dredging. The rule will allow most suction 
dredging to be regulated by state regulatory agencies as long as they have a permitting 
program that is the subject of an agreement with BLM under final §3809.200. Therefore, 
we find that final §3809.31(b) is not inconsistent with Recommendation 2 of the NRC 
report. 


10.33 Comment: Since suction dredging takes place in rivers and streams and not on the land, 
it should be under state authority and regulation, not BLM regulation. 


Response: We generally agree that it is appropriate for states to regulate activities within 
navigable waters. Even in such cases, BLM believes it has the authority to protect the 
public lands above high water mark where there may be adjacent, related operations. But 
in many cases, there has been no such determination of navigability for rivers and streams 
on public lands. In these instances, BLM has clear authority to regulate the operations. 
We believe we have provided for proper state regulation of suction dredging in final 
§3809.31(b). 


Operations Conducted Under Notices 


10.34 Comment: Clarify in §3809.300(a) that all Notices will expire afier 2 years and then the 
final rules will apply. 


Response: The final rule has been modified to clarify the intent of the section. 


10.35 Comment: Use a tax identification number instead of a social security number in the 
operator information required under proposed §3809.301(b) 1). 
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10.36 


10.37 


10.38 


10.39 


10.40 


10.4] 


Response: We agree and have made that change in the proposed final regulations. as 
well as under final §3809.401(b)\ 1). 


begin and when reclamation will be completed, since these are never exactly known. 


Response: We agree and have changed final §3809.301(b\2\iv) accordingly by asking 
for the expected dates that operations will begin and reclamation will be completed. We 
have also specified “calendar” days under final §3809.301(d) for clarity. 

Comment: Add a requirement to §3809.301(b), §3809.312, and §3809.313 for an 
operator to advertise planned operations in a local newspaper, not beginning operations 
until 30 days after publication. This time would allow the public to file written 
objections. 

Response: We did not adopt this comment since we believe that this suggestion would 
conflict with ‘NRC report Recommendation 3 dealing with expeditious handling of 
exploration. 


Comment: Add to §3809.311 language that allows any person with an adversely affected 
to file written objections to a Notice within 30 days of advertising planned 
operations. 

Response: We did not adopt this suggestion because we believe that it would conflict 
with NRC report Recommendation 3 on expeditious handling of exploration . 

Comment: Operators should not have to provide a reclamation cost estimate under 
proposed 3809.301(b\(4) because BLM would review and modify a reclamation plan in 
most cases. 


Response: We do not agree with this comment and have not adopted the suggested 
change. The burden should be on operators, who are the proponent of the activities 
requiring reclamation, to give their best estimate of reclamation costs. 

Comment: BLM should review Notices for completeness in time frames ranging from 5 
calendar days to 20 business days. 


Response: We have rejected this suggestion because we believe the 15 calendar day 
review period should include a completeness review. If BLM staff determines that a 
Notice is incomplete in less time, we will notify the operator as soon as possible. 


Comment: Clarify the standards BLM will use to see if a Notice is complete under 
3809.31 1(a). 
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Response: The standards for completeness are listed in final §3809.301. 


10.42 Comment: The State Game and Fish Department would like to review proposals, 
regardless of acreage, where there is concern about fish and wildlife resources, or limited, 
high-value wildlife habitats such as mpanan zones and wetland habitats. 


Response: During the Notice-review process BLM will make every effort to coordinate 
agreements, such as described under final §3809.200. 


Section 3809.312 When May | Begin Operations After Filing a Complete Notice? 


10.43 Comment: BLM should be required to inform the operator when a Notice is complete 
and operations can begin. 


Response: This comment has not been incorporated in the final rule. The Notice system 
is designed to allow an operator to begin operating if not notified by BLM of its concerns 


10.44 Comment: New §3809.312(¢) should be added that would notify operators that they may 


be subject to more requirements imposed by state regulation and that operators must be in 
compliance with such requirements before beginning operations. 


Response: The comment was not adopted. This requirement is already covered under 
§3809.5, under the definition of unnecessary or undue degradation. See also final 
§3809.3. In addition, state law applies by its own terms. 


10.45 Comment: The |5-business-day time frame proposed for Notice review would not be 
realistic since an operator would be required to provide a financial guarantee before 
beginning operations. 


Response: In practice, an operator would need to obtain a financial guarantee before or 
soon after filing a complete Notice in order to begin operations 15 days later. 

10.46 Comment: Notice-level operations should not be required to furnish financial 
guarantees, as required under proposed 3809.31 2(c), if no cyanide or leaching is 
proposed 


Response: The requirement for a financial assurance beyond casual use has been left in 
the final rules so as not to be inconsistent with NRC report Recommendation |. 


10.47 Comment: BLM would be able to extend the | 5-business-day review period for a Notice 
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10.48 


10.49 


10.50 


10.51 


10.52 


indefinitely under proposed 3809313 due to the ambiguous, proposed language of that 
section. 


Response: Under §3809.313(a), the final rule allows BLM to extend the review period 
by 15 more calendar days. Specific time frames were not included in §3809.313(b), (c), 
and (d), because it could take longer to resolve BLM concerns. 


Section 3809.330 May I Modify My Notice? 


Comment: Proposed § 3809.330 does not define how an incomplete Notice modification 


Response: Final §3809.330(t) states that modified Notices will be handled under the 
procedures of final §3809.311, which addresses incomplete Notices. You may not 
proceed with the modified Notice until it is complete and BLM has reviewed it. 


Section 3809.331 Under What Conditions Must I Modify My Notice? 
Comment: It is unclear how §3809.331(a\1) would apply to private lands. 


Response: § 3809 331(a)1) applies to modifications of Notices involving public lands. 
It has nothing to do with pnvate lands. 


Comment: 24000.50: it is unclear how much time BLM would give an operator to 
comply with §3809.331(a\1) if BLM requires modification of a Notice. 


Response: The length of time that BLM requires to modify a Notice will depend on site- 
specific conditions. The time requirements will be spelled out in an appealable decision 
letter sent to the operator from the BLM. 


Comment: BLM shou j revise proposed 3809.331(a)( 1) to require documentation of 
unnecessary or undue degradation that BLM had found. 


Response: Normal case processing in BLM includes documenting our findings in case 
files. This documentation ensures a good written record upon which the local BLM 
manager can base decisions and findings. These findings and decisions on unnecessary or 
undue degradation would be included in an appealable decision letter sent by BLM to the 
operator and requiring modification of the Notice. 


Section 3809.332 How Long Does My Notice Remain in Effect? 
Comment: Two years is a reasonable period for a Notice to be effective, but the 


responsibility for operators to reclaim operations should be independent of the validity of 
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10.54 


10.55 


10.56 


10.57 


Response: The 2-year period addressed in final rule §3809.332 makes no mention of the 
validity of the affected mining claims. Operators continue to be responsible for 
reclamation of their disturbances after expiration of a Notice or abandonment of a mining 
clam. 


Comment: Notices should expire in 4 to 5 years. 


Response: Operators may file extensions under final §3809.333 to keep their Notices 
and our records current. Additional extensions are allowed. 


Comment: BLM has not shown that an inability to clear expired Notice records has 
resulted in unnecessary or undue degradation and that it would be inappropriate to clear 
records since reclamation may not be completed for a considerable time in the future at a 
project area. 

Response: This provision remains in the final rule because it will help BLM clear its 
records of Notices where no activity has occurred or Notices that have remained inactive 
operator until completed, regardless of the disposition of the Notice. 


Secnon 3809.333 May I Extend My Notice, and, if so, How? 


Comment: Clarify that Notices would be extended only if there is an acceptable 
financial guarantee as provided under §3809.503. 


Kesponse: We have incorporated a reference to §3809.503 to this subsection of the final 
rule. 


Comment: The 2-year time frame for Notice extension is adequate. The 2-year time 
frame for Notice extension is too short. Notice extensions should not be required if 
operations do not change. 

Response: Operators may file extensions under final §3809.333 to keep their Notices 
and our records current. Additional extensions are allowed.. 

Comment: Clarify that the only reason a Notice extension might not ensue is in the 
instance of noncompliance, and in such a case BLM would notify the operator. 
Response: We anticipate that only operators in good standing with the regulations will 


be able to extend Notices. BLM will inform operators of the reasons for the 
noncompliance and steps needed to correct it. 
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10.58 Comment: Add language to §3809.330(a) and to §3809.333 to require public 


Response: We believe that adding such public notification requirements would be 
inconsistent with NRC report Recommendation 3. 


Section 3809.334 What if I Temporarily Stop Conducting Operations Under a Notice? 


10.59 Comment: BLM should provide written documentation of any finding under proposed 
3809.334(b) that temporary cessation of operaiions will likely cause unnecessary or 
undue degradation. 


Response: BLM’s findings, on a case-by-case basis, will be spelled out in an appealable 
decision letter sent to the operator from BLM. 


10.60 


Comment: §3809.334 inadequately addresses unnecessary or undue degradation caused 
by improper storage and containment of hazardous materials and remediation of 
contaminated soils. 


Response: We believe that the performance standards applicable under §3809.320 as 


well as the continued requirement to prevent unnecessary or undue degradation 
adequately address these concerns. 


10.61 Comment: Define “period of time” as used in §3809.334(a) and “extended period of 
non-operation”™ as used in §3809.334(b)\(2). 


Response: Regardless of the “period of time” that passes, at all times an operator must 
meet the requirements of §3809.334(a). BLM will take action: needed to ensure the 
prevention of unnecessary or undue degradation. BLM will determine the term of an 
“extended period of non-operation” on a case-by-case ba: 's after considering the 
sensitivity of the resources in the project area. 


Section 3809.335 What Happens When My Notice Expires? 


10.62 Comment: A third option should be added to §3809.335(a) to allow an operator to give 
written Notice to BLM of the intent to extend the Notice per §3809.333. If an operator 
misses the extension deadline but intends to operatic, he/she should not be forced to 
reclaim. 


Response: Operators who face this situation would not be in compliance with 
§3809.333, which requires they notify BLM in writing on or before the expiration date of 
their desire to conduct operations for 2 additional years. We wrote §3809.333 in this way 
in order to avoid long periods of time after a Notice expires for reclamation to be 
completed, and to prevent unnecessary or undue degradation from occurring. If a Notice 
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10.63 


10.64 


expires, §3809.335(a) ensures that reclamation is promptly completed. If an operator 
inadvertently misses a Nouce-extension deadline, he/she must immediately subms! 2 pew 
Notice and provide adequate financial guarantee as required under §3809 301. the» 
follow §3809.312. Quick submittal of a new Notice will ensure the prevention of 
unnecessary or undue degradation and continuity of operations. 


Section 3809.336 What if I Abandon My Notice-Level Operations? 


Comment: Since exploration is typically intermittent, Notice-level operations may 
appear to be “abandoned” at some time during the 2-year Notice term. 


Response: We have included in §3809.336 criteria to inform the public of indicators of 
abandonment. BLM will strive to contact operators where it is not clear whether 
operations have been abandoned. Our major concerns are the prevention of unnecessary 
including structures, in a safe and clean condition. 


Comment: Revise §3809.336(a) to require BLM to provide an appealable determination 
that the project area has been abandoned. 


Response: Any written decision that BLM sends to an operator may be appealed as 
outlined under §3809.800. 
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Existing/Pending Plans of Operations 


11.01 Comment: 3809.400(b) “BLM made an EA__ available to the public...”: Does this 
include EAs that are on file at a BLM office and therefore “available” as public 
information, or are the regs referring to public notification in a more formal sense (i-¢. 
interested parties receiving notification by mail or internet)? Also, does the EA need to 
be FONSI, final or preliminary? These issues should be clarified so that the new regs 
can be implemented more consistently. The proposed rule sh wuld delete the unfair NEPA 
document publication requirement tngger to grandfather proposed Plan of Operatons. 


Response: §3809 400(b) was attempting to clarify the dates when the final rules would 
become effective where Plans are pending awaiting the completon of an environmental 
assessment (EA) or EIS. The final §3809 400(b) has been revised and no longer refers to 
pending EAs or EISs in determining effective dates of the final rules on pending plans. If 
the Plan of Operations were submitted before the effective date of the final regulations. 
then it falls under the old plan content and performance standard requirements. 


11.02 Comment: All existing Notices or Plans of Operations should be grandfathered if they 
put the new regulations in place unless the mining maternally c* anges from what was 
proposed and approved in the Notice or Plan. 


Response: The final rules provide that all existing approved Plans of Operations, and 
Plans of Operations pending on the effective date, would be grandfathered from the Plan 
content requirements and the performance standards All other portions of the regulations 
such as bonding and enforcement would still apply. Maternal changes (modifications ) 
would be subject to the new regulations where practical as described in §3809.433. 


11.03 Comment: 3809.400. Please define what you consider to be a modification This should 
be listed in the definitions. No cut-off date should exist since the operator is committing 
capital. Under set assumptions, it's defined by the performance standards, and this would 
deter anyone in this project, or the new rules could force his financial position into a 
riskier state. In other words, he could not be able to fill it. 


Response: A modification, as used in section 3809.432, is a change in a Plan of 
Operations that requires some level of review by BLM because it exceeds what was 
described in the approved Plan of Operations. We have added this de nition to the 
Glossary of the final EIS. 


11.04 Comment: For this rulemaking. the regulations in effect when a Plan of Operations is 
submitted must govern. If BLM proceeds with this rulemaking. the final rule must clanfy 
that the new rules do not apply to any pending Plan of Operations and that the date of 
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subrussion of the Plan determines which rules will apply. The agency can, however, draw 
some line, in a final rule, on the completeness of competence of the Plan pending at the 
tame of the final rule im order to prevent BLM from being required to exernpt from the 
ncw rules incomplete or obviously inadequate Plan s submitied solely for the purpose of 
preventing application of the rule changes. At the same ume, a fully developed Plan 
(that covers all necessary facilites and addresses the mayor permitting statutes and 1ssucs) 
is stself a significant investment of technical expertuse, ime and moncy. it 1s not prepared 
and submutied to beat a deadline. 1 1s submutied in a good faith effort to comply with 
existing regulations. The operator may expect that there will be changes in the Plan 
between submission and approval. based on agency review, public comment. or the 
actons of other environmental permitting entities. At the same me, however, BLM 
cannot reasonably expect the operator to design the initial Plan . or Plan modification, to 
meet the conditions of rules that are not yet in effect, or in the alternative, completely 
reconstruct a proposed Plan because new rules have been subsequently finalized. 


Response: The final regulations provide for the effective date of the final regulations to 
determine which performance standards and Plan content requirements apply to a Plan of 


Operations. But BLM would require for a Plan to be grandfathered, that it be 
substantially complete before the effective date of the regulations. This means that the 
Plan if grandfathered under the old regulations must have reasonably met the content 
requirements of the old regulations by the date the new regulations go into effect. 


11.05 Comment: Section 3809 400(b) must be amended to state clearly that if an operator files 
a Plan of Operations before the effective date of the new regulations, then none of the 
First, a Plan of Operations typically entails the expenditure of substantial sums of money. 
ume and effort. Requiring a new Plan of Operations to be developed under any 
promulgated new regulatory regime merely because BLM has not approved the Plan of 
Operations is an inappropriate and unnecessary burden on the claimant. Second, it 1s only 
fair to the operator that the Plan of Operations be reviewed, evaluated and umplemented 
under the rules in place at the time of the filing, rather than requiring the operator to refile 
the Plan . Third, this test is casier for BLM to administer because it requires BLM to look 
no further than the filing date to determine what crntena apply as opposed to the proposed 
rule, which has different levels of applicability derending on whether BLM has made an 
environmental assessment or draft environmental impact statement available to the public 
before the effective date of the regulations. If a particular District Office has the adequate 
staff to push a project through the schedule and publish an EA or EIS before 
implementation of the revised rules. BLM's proposal is arbitrary in that an entity issued 
an EA or Draft EIS the day before the regulations are effective would be able to operate 
under its proposal whereas a similar proyect which missed the deadline by a few days 
would be required to conform to the new requirements. An operator should not be 
penalized due to delays largely or solely within BLM's control, whether warranted or not 


The grandfather or exemption threshold should respect the claimant-operator's 
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“considerable ume and resources towards developing the Plan *. 


Response: BLM has changed the final rules to provide for a substannally compicte Plan 
to be processed under the regulations that were in effect wher it was submutied to BLM. 

BLM agrees this would be more fair to the operator and casier to admunister But existing 
or pending Plans of Operations would still be subject to the administrative provisions of 

the new regulations such as financial assurance for reclamation, or enforcement. 


Comment: The approach of not grandfathering pending Plans filed before the effective 
filing date is inconsistent with Secon 3809332, which uses the effective date of the final 
rule as the date upon which an existing Notice will begin its 2-year term under the 


proposed final regulaons 


Response: The reason for this difference in the proposed final regulations 1s that Notices 
are typically for activities of smaller scale and shorter duration than are Plans of 
Operations. Therefore, the consequences of grandfathering existing Notices 1s not as 
great as it is for Plans. With the changes to the proposed final regulations, pending Plans 
of Operations would also be grandfathered in addition to nouces. 


Comment: Uniess the Department of the Intenor has a request from the mining industry. 
4001 d) should be deleted. It 1s unlikely that an owner/operator would voluntanly submit 
to the more costly aod more time-consuming provisions of the proposed revisions of the 

existing 3809 regulations. 


Response: Section 3809 .400(d) is a voluntary provision and has been retained. An 
operator may want certification that their operations are in compliance with the new 
regulations, even where not required, for insurance or marketing purposes. 


Comment: 400(a) This entire section is not consistent with the NRC study finJings and 
Recommendations, especially Recommendations 9,1! !.!5 and 16. 


Response: BLM does not sce any inconsistency in the final regulations with the NRC 
study. NRC did not even address how existing or pending Plans of Operations should 
transition with any changes in the regulatio.s. But the final rules do provide for 
exemption from the new performance staadards and Plan content requirements for 
existing and pending Plans of Operations This is certainly consistent with the NRC 
comments at vanious places in the report that procedures be fair and reasonable to 
operators and protect the interests of the mining company in continuing to conduct 
operabons 


Comment: Under this proposal, an environmr .al assessment or draft EIS could be 
substantially complete based on the current  untent requirements, at significant 
expenditure of time and money, and without public review, would need to be completely 
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redone to reflect the new content requirements and performance standards 


Response: The extent to which individual Plans would have to be redone under the 
proposed final regulabons 1s nghly site specific BLM has changed the proposed final 
regulabons t grandfather existing and pending Plans of Operatons submutied to BLM 
before the “ffective date of the final regulapons from the performance standards and Plan 
content requirements. This change would prevent the situat».> of having to redo 
sagmificant expenditures on an EA or draft EIS. 


11.10 Comment: Proposed 3809 400(a) provides that all of the proposed final regulations. 
except the performance standards in proposed 3809 420, would apply to Plans of 
Operanons approved before the effective date of the regulamons. Operabons under such 

approved Plans of Operatons should contynue pursuant to the Current regulabons. 
Otherwise, for example. such operations would be subject to whatever new definsvons of 
“unnecessary or undue degradation” that may be adopted (see Proposed 3809 |). 


Response: Part of the “terms and conditions” in the final regulations under which 
appro. cd Plans of Operations would continue to operate, include the definmvon of 


unnecessary or undue degradation that was in effect when the Plan of Operations was 
approved. Plans of Operations that are grandfathered from the new performance 
standards would not be subject to the new definivon of unnecessary or undue 
degradation. 


11.11 Comment: Under the proposed rule 3809 400(b) , a proposed Plan of Operations or 
proposed modification to a facility submitted before the final rule takes effect would be 
subject to the revised 3809 program requirements unless BLM had released an 
envirowmental assessment (EA) or draft EIS on the proposed Plan before the rule's 
effectiv: date. This approach is simply unfair given BLM’'s usual Plan approval process. 
Operators typically wait between eighteen mc~ths and two years for BLM to make public 
a draft EIS or EA. If an operator has expend . significant funds determining whether a 
planned operation (or modification) 1s feasst ¢ under the current rules and preparing a 
Plan accordingly, « should not be compelled to go back to the irawing board two years 
later sumply because BLM has taken an inortinate amount of ume to review the Plan 
Indeed, even if a revised Plan were later put toget er and resubmuetied to BLM. the 
operator would have to wait another three to five yoars for BLM approval There can be 
no doult that operators spend considerable sums propanng Plans of Operations. including 
Plans to modify facilites. As we explained in our comments on BLM 5 Paperwork 
Reduction Act submission to the Office of Management and Budget. under the existing 
regulations it takes an average of 2.748 person hours to prepare a Plan of Operations 
Those hours involve the services of scores of professionals and thus require enormous 
expenditures. For example, Newmont Gold typically spends between $/ $0000 and 
$200,000 prepanng a medium-sized Plan of Operanons under the exiting regulatons 
There is samply no justificabon for making operators restart the process and remour such 
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large expenses. 


Response: BLM has been persuaded by these and other arguments on the cutoff date for 
ecxempung pending operations from porvons of the regulabons The final regulatons 
provide for operatons that have submutted a proposed Plan of Operanons to BLM by the 
effective date of the new regulabons to operate under the Plan content and performance 
mandards of the old regulabons 


11.12 Comment: Keeping in mind BLM’s preference for a process-based test, Newmont Gold 
suggests that BLM grandfather all proposed Plans of Operabons and proposed 
modificatons pending with BLM on the date the rule becomes final. This will not 
amount to very many Plans. According to the draft EIS, about 200 Plans of Operations 
are submutted cach year Assuming BLM’s conclusion of 18 months from Plan submuttal 
to a final EIS, a draft EIS should take at most 12 months. Thus, if BLM lives up to 
asserons, at most 200 Plans without draft EISs might be pending when the rule is 
finalized. This amount compares with about |000 Plan-level operations now on the 
public lands. Grandfathenng these 200 Plans would not, we submit. result im any undue 
impacts to the public lands—particularty since there has never been any showing by BLM 
that the current regulations are inadequate to protect the public lands And to ensure that 
operators do not take unfasr advantage of such a rule, BLM could specify that apphcations 
that are incomplete on them face would not be grandfathered. 


Response: BILM has been persuaded by these and other arguments about the cutoff date 
for exempting pending operations from porbons of the regulatons The final regulations 
allow operations that have submuitied a substannally complete proposed Plan of 

Operations to BLM by the effective date of the new regulations to operate under the Plan 


content and performance standards of the old regulatons: 


11.13 Comment: Section 3809 400 Proposed rules should not apply to existing or pending 
Plans of Operations or modifications to such Plans The proposed rules should not apply 
to existing or pending Plans of Operatons or modifications to such Plans. Mining 
compames object to any retroactive application of the proposed rules. If it proceeds to 
finalize the proposed rulemaking despite the extensive opposition, BLM must clearly 
specify that where an operator has filed a Plan of Operations before the effective date of 
the regulations, the operation and Plan are subject to the existing subpart 3809 rules Th.s 
18 partcularly important where BLM already has pending Plans of Operations on file for 
approval, BLM’s delay im processing such Plans or accompanying NEPA documentation 
should not penalize the operator 


Response: BLM has changed the proposed rule as suggested to specify that where a Plan 
of Operatons or modification 1s pending on the effective date of the final regulations. that 
Plan would fall under the old Plan content requirements and performance standards. 

including the old definson of unnecessary or undue degradabon But BLM bebeves i 1s 


Comments 4 Responses 175 Plans of Operanons 


necessary that the new regulatons on other admunestrative provisions such as bonding and 
enforcement apply to all existing and future operabons and that future modificabons 
moorporate the new performance standards to the degree practical as described im the 
proposed final regulabons 3809 433 


11.14 Comment: The fendamental changes being proposed by BLM coulc tngger sgnificant 
added investment so that the Plan of Operations would conform to the revisions. The 


revisions may prompt fundamental project design Changes and the need to submit 
substantially more informaton Since the burden of the addeo requirements ultumately 
rests on the operator, not BLM. the operator should be able to face the prospects of those 


requirements with some degree of certainty 

Response: The proposed final regulations do not require operators with pending Plans of 
Operations to submit more information to conform to the rules if they had submitted the: 
Plan of Operations to BLM before the effective date of the final regulations. 


3809 401 -Operator Information 


11.18 Comment: The rules must state clearly that the subststunon of owners/operators in 


connecton with a Plan of Operations, no matter where in the process the Plan 1s ( whether 
pending. approved subject to pending modification. or fully approved). does not bring 
ito play the transition rules. it is a nonevent for purposes of grandfathering and 
transition. The only issues relevant to the change of operator when mines are sold or 
operator. are changed 1s the determination that the new owner or operator 1s covered by 
the same or a substituted financial assurance 


Response: BLM agrees with the comment that subststution of owners and/or operator in 
connection with a Plan of Operations, no matter where in the process the Plan 1s (whether 
pending. approved subject to pending modification, or fully approved), does not bring 
imto play the transition rules for Plans of Operations. BILM does not beheve the 
regulations need to specify all condivons under whach they do not apply. just those under 
which they would apply 


Comnent: Under existing Nevada laws and regulations, operators collect all the 
information required by proposed 3809 401 As mentioned, such information 1s available 
to BLM for review during the NEPA process. Thus, the most that most of th- proposed 
new application requirements would accomplish 1s to compel operators to expend 
significant sums gathering such matenals carler than they do today, and then later having 
to amend and repackage the materials as the NEPA process moves forward BLM could 
save resources for other activities by climinating its proposal to increase the amount of 
information operators must submit with plans of operation 


Response: While the regulations are more specific on the information BLM requares. it 


Comments & Responses 176 Plans of Operations 


11.17 


is not much different from information many offices have been requiring under the 
existing regulations. BLM needs this information for evaluating the Plan of Operations to 
determine whether operations would cause unnecessary or undue degradation, and to 
conduct the environmental analysis required by NEPA Since the information is not 
required in any particular format, applications prepared to mect state requirements could 
be submitted to BLM to satisfy the pertinent information requirements in section 
3809.401. The timing of the submission of this material could be worked out on a case- 
by-case basis, but the material would have to be provided early enough to support the 
Plan review and NEPA analysis processes. 


Comment: There is no compelling need for BLM to obtain this volume and detail of 
information at the beginning of its review process. Detailed engineering, management, 
and monitoring plans are not essential to the NEPA analysis, particularly during its initial 
scoping stages. Indeed, until BLM is fairly far along in the NEPA process, it cannot even 
accurately gauge whether such detailed plans are in fact adequate. The final test of what 
is Or is not required and the level of detail can be finalized only after scoping has been 
completed. In short, front loading the process will at best produce preliminary 
information that would be of little value to BLM. In contrast, by submitting such 
information later, operators need to make extensive and costly changes to Plan s in light 
of knowledge gained during the NEPA process. 


Response: The purpose of the information requirements is to obtain a Plan of 
Operations that describes what the operator proposes to do in enough detail for BLM to 
evaluate impacts and determine if the Plan will prevent unnecessary or undue 
degradation. The required level of detail will vary greatly by both type of activity 
proposed and environmental! resources in the project area. On large EIS-level projects 
scoping may actually start before a Plan of Operations is submitted through discussions 
with BLM staff on the issues and level of detail expected. A certain level of detail is 
required to beein public scoping. In the initial Plan submission the operator must 
determine what level of detail to include in the Plan. BLM will then advise the operator 
if more detail is required, concurrent with conducting the NEPA scoping process. By 
conducting the NEPA issue identification process (scoping) concurrent with the Pian 
completeness review, both BLM and the operator can determine the proper level of detail 
for the Plan of Operations. 


Comment: Plans of Operations 3809.491(b) require operators or mining claimants to 
“demonstrate that the proposed operations would not result in unnecessary or undue 
degradation of public lands.” This required demonstration should be climinated because 
it shifts a burden to the operator to establish a negative. Coupled with the circular 
definition of unnecessary or undue degradation in 3809.5, the burden is impossible to 
carry. The proposed regulations conflict with FLPMA, 43 USC 1732(b). Under the 
current regime, the “prudent operator” standard is an objective test that reconciles the 
right to mine under the mining laws with the requirement to avoid unnecessary or undue 
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degradation under FLPMA... This assertion of a burden to be place’ on operators, along 
with BLM’s assertion earlier that it has discretion to deny Plans thet do not prevent 
unnecessary or undue degradation, is inconsistent with the statutory nghts granted under 
the Mining Law. The proposed rules abandon that objective standard in favor of a very 
subjective, even arbitrary standard. The new standard is simply the requirement of every 
operator to comply with whatever BLM imposes under these proposed regulations. This 
language will allow any reviewing official to stonewall an operation until the claimant is 
forcei t give up. Small operations cannot afford to hire environmental analysts or other 
profess:onals to soothe every concern that a reviewing official can come up with. 


Response: This section merely articulates the current requirements. It has always been 
incumbent upon the operator to produce a Plan that prevents unnecessary or undue 
degradation. The Mining Law never provided for degradation beyond that necessary for 
mining purposes. The operator does not have to prove a negative, but rather produce a 
Plan of Operations that BLM believes would be successful in preventing unnecessary or 
undue degradation of the public lands. This sentence has been moved in the proposed 
final rule to section 3809.401(a) to describe the overall standard of review BLM will 
require a Plan to meet in order to be approved. 


Comment: 3809.40! (b). Under what criteria should the operator be required to 
establish the practices? The operator should be allowed to use standard engineering 
practices. The operator and BLM should use only proven technology, that technology 
that's engineered and proven under unnecessary or undue degradation (UUD) abilities. 
Pilot programs or phase-in practices with a potential for preventing UUD should be 
allowed as the project develops. 


Response: BLM intends that the operator use equipment, devices, or practices that will 
meet performance standards and prevent unnecessary or undue degradation, including 
applying standard engineering practices and using proven technology. BLM also intends 
that operations be allowed to test and develop new methods or techniques for pollution 
prevention and reclamation. Where such test methods are applied, they would be 
comiucted at a smaller scale and be backed up with proven technology in the event of 
failure. 


Comment: 3809.40! (b) (1). Requirement for SS# is not reasonably related to the 
purposes of the proposed rule. How is a person's social security number reasonably 
related to the purposes of the proposed rule? How will BILM use it? Federal statute that 
created the Social Security system specifically prohibits the use of the social security 
numbers for identification purposes outside of the authorizing statute. Social security 
numbers should not be included in the requirements. A tax LD., yes, but not a social 
security number. What is BLM’s authority for making this information a requirement of 
the Notice or Plan? Will a Notice or Plan be rejected if this information is not given? For 
a corporation, operators and thus |.D. numbers are constantly changed. This becomes a 
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reporting nightmare for a corporation and BLM in receiving, acknowledging, and filing 
constant changes. A more reasonable requirement would be to require the corporate 
operator to wear a corporate badge. 


Response: The purpose of the requirement is for BLM to be able to determine the 
changed to require a taxpayer identification number as suggested. A Notice or Plan 
would not be considered complete without enough information to identify the responsible 
operator. If a corporation is the operator, it should provide the corporate identification 
number. Persons working for a corporation do not have to provide individual 
identification or wear badges. 


3809.401-Description of Operations 


11.21 Comment: These proposals have the potential to increase the time required to get a 
permit by years. The process is now bogged down so that approval of Plans can take 
forever. Adding this layer of proposals will further delay time and increase costs as well 
as create a tremendous workload for BLM. 


Response: The requirements for Plans of Operations essentially put into regulation the 
process that most BLM field offices are implementing. By describing these requirements 
in the regulations BLM intends to improve consistency among field offices and give 
Operators more precise information on what is expected from them. The time it takes to 
process a Plan under these regulations is related more to the amount of other workloads 
and staffing expertise than to a change in the Plan content requirements. 


11.22 Comment: The Carlota Final EIS largely ignored the historic record in extensive 
proven effectiveness of the proposals. Such situations should be avoided. Your EIS, for 
example, in the discussion of pit lakes, addresses tne track record objectively. BLM 
should require all Plans of Operations, EISs, etc. to include an effectiveness assessment 
that shows how well proposals have worked, where, under wha: conditions, and for how 
long. If proposals are untested or experimental, they should be so labeled. 


Response: Cuidance on topics BLM should include in its environmental analysis of a 
Plan of Operations is more suitable for agency policy documents or handbooks, and is not 
detailed in these regulations. 


11.23 Comment: This and the next section are the most important sections of the reformed 
regulations. The description of operations requires only “preliminary designs,...” ((2)(1)). 
Preliminary implies the Plans are not final. Does BLM propose to approve Plans that are 
not final? 
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Response: Many Plans of Operations present preliminary or conceptual designs for mine 
facilities that must eventually be highly engineered before construction. During its 
review, BLM typically requests information about such facilities to ascertain location, 
level of detail required is highly variable and site specific, but must be great enough so 
that the agency can evaluate whether the facility is going to result in unnecessary or undue 
degradation. An approved Plan of Operations allows the facility to be built within the 
parameters outlined in such preliminary designs. Since operators may be uncertain as to 
BLM’ s decision, they may wait until BLM issues its approval before committing the 
example, an operator may propose a tailing impoundment of a certain size and location, 
but the environmental analysis is evaluating several alternative locations or disposal 
methods. In this case, there is no point in the operator's preparing final designs for an 
impoundment that may never be built. Once the preferred alternative is selected, the Plan 
of Operations approval decision could then require the operator to submit final approved 
engineering designs (and later “as-built” reports) to verify that the Plan of Operations, as 
approved, would be followed. Section 411(d)(2) had been added to clarify this process. 


Comment: 3809.401(b)(2) is overly detailed, requiring extensive description of 
operations while still in the planning process. The current process is to try to avoid 
continual amendments to the Plan of Operations. But under these proposed regulations 
any changes (and many could be needed) to the description of operations would require 
plan modifications. BLM does not need this level of information at this juncture to carry 
Out its surface management responsibilities. BLM should require only information 
sufficient to allow evaluation of impacts from the proposed operation. Extensive 
descriptions of the mining of multiple sites within one major mining operation due to 
variation of grade content or industrial material needs become vary complex, redundant, 
and of minimum administrative benefit, especially when they all constitute similar mining 
activities. 


Response: Operations that are still in the “planning process” may not be ready to submit 
a Plan of Operations to BLM. For BLM to properly review a Plan of Operations, 
operators must give BLM a description of what they are proposing. This description must 
contain enough detail so that BLM can conduct the analysis required under NEPA, 
ascertain whether the Plan of Operations would prevent unnecessary or undue 
degradation, and deve!cp any mitigation that may be needed to prevent unnecessary or 
undue degradation. 


Comment: Some level of information is needed, but it is not necessary to require the 
same scope and level of detail for small operations as for large operations. 


Response: BLM agrees. The level of detail will be based on the site-specific operation 
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Action are standards by which the operation will be measured. BLM will not dictate the 
methods and operational activities carned out by industry. Only the results of the methods 
will be evaluated by the standards. Therefore, the level of detail needed to complete the 
permitting process and meet the standards will depend on the natural resources at the 
mining site. BLM does not intend to require extensive resource data unless the data is 
needed to make a reasoned decision and to measure the operations by the standards 
outlined. The level of detail will be based on the operation proposed and the potential 
natural resources affected. But if a small operation potentially affects a significant 
resource, the level of detail could be substantial. 


Comment: If obtaining the detailed information in Section 3809.401(b\(2) requires more 
exploration work, many exploration targets may never be explored because of the time 
and expense of detailed exploration work, especially considering the proposed new 
requirements that will impose more costs and add considerable approval time to 
exploration projects on federal lands. 


Response: The information required for a Plan of Operations would not substantially 
change over current practices under the existing regulations. The exploration work 
mentioned should be occurring, independent of any BI_M requirements, to make sound 
technical and financial decisions on whether an economic deposit is present and to 
evaluate how it might be developed. 


Comment: These sections of the proposed regulations should be ~-vised to make it clear 
that the requirements of 3809.40! apply to a final Plan and to ackn_ ledge that all 
elements will not be completed until after the NEPA and permitting processes are 
complete. BLM officials in the field should be given clear authority to adjust the level of 
detail required in the proposed Plan to reflect the timing and circumstances of each 
operation. The regulations should also allow conditional approval of the Plan (as is 
common now) pending completion of certain requirements. For example, a Plan might 
be approved contingent on submission of a final monitoring plan with a NPDES permit or 
a mitigation plan in connection with a 404 permit. 


Response: The requirements of 3809.401(b) apply to proposed Plans of Operations. If 
the requirements apply and the Plan submission has addressed each element, then the 
Plan is deemed complete, meaning BLM has a complete description of the proposed 
action, and the NEPA process can continue. After completion of the NEPA process, 
BLM may issue a decision approving the Plan of Operations subject to any changes or 
conditions needed to prevent unnecessary or undue degradation. Section 401(d)(2) has 
been added to clarify where BLM might issue a conditional approval subject to inclusion 
of other agency permits into your Plan of Operations. 


Comment: Plans of Operations BLM's proposed regulations require that an operator 
deliver a complete Plan of Operations as a finished product before BLM will begin its 
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review of the proposal. Proposed 43 CFR 3809.41 I(a). With respect to timing, the 
proposed regulations create significant confusion as to when a Plan must be deemed 
“complete,” and fail to reflect current practice, which is working effectively. Proposed 
3809.401 describes the information needed for a complete Plan. Proposed 3809.41 I(a) 
does not contain a complete description of the Plan under 3809.401. These two proposed 
rules can be read to impose a requirement that a Plan of Operations meet all of the 
content requirements of 3809.401 before BLM will begin processing the Plan. The 
proposed rule appears to be failing to distinguish between the requirements for an 
application for a Plan of Operations and a completed Plan of Operations. 


Response: BLM starts the NEPA process as soon as a Plan of Operations is submitted, 
sometimes even sooner if operators wish to consult with BLM as they are preparing their 
Plans. The regulations describe the contents of a proposed Plan of Operations for it to be 
considered “complete.” A complete Plan constitutes the proposed action of the NEPA 
document. The final, or approved, Plan is what results when the NEPA analysis is 
complete and BLM issues an approval decision. 


Comment: 401(b\(2) Description of Operations: We question what BLM envisions in 


engineering design, water management, and quality assurance plans. Does BLM have 
staff members who can review this type of information. 


Response: The level of detail for these specific plans will vary depending upon the type 
of operation being proposed, the local environmental setting, and the issues of concern. 
Often what you provide for an analogous state requirement would be adequate: BLM 
encourages you to consult with your local BLM office to determine how best to satisfy 
reviews with other state or federal agencies who have expertise in these areas. 


Comment: 3809.401(b\2) What types of plans are being referred to? What is 
considered rock? What is considered rock handling? BLM requirements for 
characterizing rock should be clearly stated. What rock should the operator characterize? 
What is quality assurance? The state typically requires quality assurance plans for some 
parts of large mining operations. We do not require them for everything, nor do we 
require them for any operation at most smaller mines. We do not know what is being 
requested here. Is it quality assurance plans for construction of building, liners, dams, ore 
assays, or water quality sampling” 


Response: Definitions for common terms such as “rock” are found in many standard and 
geological dictionaries. As used in the regulations, “rock” refers to materials such as 
overburden or waste rock and ore that would be excavated. “Rock handling” refers to 
plans for how this material will be characterized and handled or placed in order to 
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mitigate its potential to generate acid rock drainage (ARD) or other leachate. What is 
required for rock characterization and material handling plans is highly site specific, 
depending upon the nsk of ARD generation and the other resources in the area of 
consuming and costly, consultation between BLM, the state, and the operator on the 
needed level of characterization is recommended carly in the Plan review process. 
“Quality assurance plans” are plans or programs for monitoring and testing mining and 
depends on proper construction or installation as specified in the approved plans. 
Examples include earthen compaction for tailing dams or soil liners, synthetic liner 
installation, and placing specified thicknesses of growth medium for revegetation. 
Specific quality control plans are of developed under overall quality assurance programs. 


11.31 Comment: _ _M proposes to substantially revise both the requirements for filing and the 
content of proposed Plans of Oper.tions. Proposed 3809.401. The proposed 
requirements do not differ materially from the typical contents of a final Plan of 
Operations for a large, modern mining project. We have three important concerns about 
the proposed requirements, however. The first is that the regulations are written for very 
large, complex mining operations, but will applied to all activities conducted under a 
Pian, even exploration. In the context of a smaller operation or an exploration project, 
some of the proposed requirements just do not make sense (e.g. water management plans. 
rock characterization, and hardling plans). But BLM must require them or determine that 
the requirements do not apply. The second major concern relates to timing. The 
proposed regulations do nc clearly specify when a Plan of Operations needs to be 
complete. The third major problem flows from the requirement in proposed 
3809.41 1(c\1) that BLM disapprove a Plan that does not meet the content requirements. 


Response: BLM does not have to make a specific determination that each element of 
Section 3809.401(b) applies. Rather, BLM simply has to determine that the Plan 
describes the proposed activity in enough detail for BLM to analyze the Plan’: potential 
impacts and give the operator a written list of items that are missing or incomplete. The 
sequence described in 3809.41 1 is that the Plan of Operations has to be complete before 
BLM completes the environmental review r yuired by NEPA and any other consultations 
required by other laws or regulations. This means that the Plan must be complete before 
BLM can produce an environmental assessment or a draft EIS for public comment. This 
does not mean BLM will not start the NEPA proces: before receiving a complete Plan. In 
fact, conducting NEPA scoping concurrent with review of the initial Plan of Operations 
submission helps BLM and the operator focus the completeness review on issues of 
concern. But BLM obviously cannot approve a Plan if the Plan lacks enough detail for 
BLM to evaluate its impacts. An incomplete Plan is one example where BLM would 
withhold approval until 1 has received and evaluated the information. 


11.32 Comment: Section 3809.401(b\2)\ viii) requires the operator to describe fully in the 
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Plan of Operations plans for all access roads, water supply prpelines. and power and 
il Se le anil Sai teste Geeaiied entonme alte f 
drawings (rather than detailed layouts) gives BLM the informatbon to assess unnecessary 
or undue degradation and gives the operator the flexibility and latitude to complete the 
final design. 


Response: The level of detail required is highly site specific. Section 3809.401(b) has 
been revised to state that the level of detail must be sufficient for BLM to determine if the 
Plan of Operations would result in unnecessary or undue degradation. 


Comment: Plans of Operations Water Management Plans. Within Alaska, discharges 
into surface and ground water are regulated by the EPA and Alaska Department of 
Environmental Conservation (DEC). EPA regulates storm water management. We are 
unclear wnat 1s asked of the operator under the water management requirement listed in 
this section. If it is only to provide information already required by EPA and DEC, then 
that should be clear. If this is a different and new requirement, we understand neither 
what is being required, how BLM would regulate it, or how it will be coordinated with 
EPA and DEC. 


Response: Water management plans are plans for managing storm water, mine drainage. 
or processing solutions. Such information may already be required by other federal or 
state agencies. Review of water management plans would be coordinated between BLM 
and these other agencies according to local practice and interagency agreements such as 
memorandums of understanding. 


Comment: Plans of Operations EPA has delegated the regulation of surface water under 
the Clean Water Act and ground water is regulated under state law. In Nevada, a 
Monitoring Plan is part of the Water Pollution Control Permit. This requirement is 
redundant and unnecessary. 


Response: BLM does not intend to regulate water quality in duphcation with state or 
water quality and how certain operating or reclamation practices may be conducted to 
reduce or eliminate potential impacts to water resources on its lands. The monitoring of 
water quality or quantity is one way to ¢y.:'.«e the performance of mining operations and 
the success of reclamation measures. 


Commeni: Plans of Operations, Section 3809.401(b\2). BLM specifies several types of 
plans that must be submitted with Plan of Operations, such as water management plans. 
waste rock management plans, and spi!! contingency plans These plans are usually 
developed with the states while the Plan of Operations 1s being reviewed and approved 
EPA has delegated authority for these programs to the states. lt may not be possible to 
include these plans with Plans of Operations, nor would BLM have the approval authority 
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under federal regulavons. 


Response: Being able to consider these plan. 15 crical in determining whether the 
proposed Plan of Operanons would prevent unnecessary or undue degradaton. 
Furthermore, such plans may of themselves call for building certain facilines on BLM 
lands, such as monstonng wells. capture ponds. access roads, or storm water diversions. 
and therefore must be given to BLM as part of the overall Plan of Operations in order to 


11.36 Comment: Plans of Operations Spill Contingency Plans. The state and EPA require 
spill contingency plans. We do not know what is requested here other than to meet the 
existing requirements of those agencies. If that is requested, it should be so stated and 
coordinated with the other agencies. If BLM 1s proposing something different from those 
requirements, we are concerned abou' *»plicative agency jurisdiction. This is an 
excessive requirement that would fall wader NEPA anyway, and the operator would not 
get an operating plan without it. 


Response: NEPA compliance 1s a procedural requirement and does not require spill 
cuntingency plans. BLM can also require spill contingency plans to protect public land. 
Spill contingency plans provided to meet state or other federal requirements would also 
likely be adequate for BLM purposes. BLM would review such plans as part of the 
overall Plan of Operations review in coordination with other agencies. 


11.37 Commeut: Insofar as BLM has determined that is lacks adequate information on any 
relevant aspect of a Plan of Operations, BLM not only can require the filing of 
supplemental information, it 1s obligated to do so. We emphatically reject any suggestion 
that BLM must limit its consideration of any aspect of a Plan of Operations to the 
information or datz “at a clasmant chooses to provide. 


Response: BLM requires enough information to evaluate the performance of a Plan of 
Operations for preventing unnecessary or undue degradauon. The information 
requirements listed under proposed 3809 401(b) are not exhaustive. Proposed section 
3809.40 1(c\ 1) requires information for completing the NEPA process, and proposed 
section 3809.40 1(c¥2) gives BLM the option of deciding that more information is 
required than 1s listed in the pre vious sections. 


11.38 Comment: Plans of Operations 3809.40! (b) Required Information The implication of 
this section is that BLM may require that an EIS be prepared for a mineral exploration 
program. I'm sure that such a requirement ts not contemplated in the intent of the Federal 
Land Policy and Management Act (FLPMA). As with the previous section, this section 
must be modified to acknowledge the distincuion between different stages and scales of 
operations in accordance with FLPMA 
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Response: The level of analysis (EA or EIS) is determined by the potential for the Plan 
of Operations to cause significant impacts and not necessanly by whether the activity 
proposed 1s explorapon or mining This determination 1s guided by the regulavons for 
implementing the National Environmental Policy Act (NEPA) found at 40 CFR 1500, 
et.seg. BLM approval of a Plan of Operations under the 43 CFR 3809 reeulations is a 
federal acvon. As such it 1s subject to the NEPA regulations. These regulatons require 
the preparing of an EIS for acvons causing significant impacts. Environmental 
assessments (EAs) can be prepared for approval of actions that do not cause significant 
particular exploration project could still cause significant impacts. In that case an EIS 
would rave to be prepared. 


11.39 Comment: Plans of Operations Section 3809.40! (b) 2. There must be some sort of 
minimal documentation fo: begimnong operation. My claim has not been surveyed We 
have not taken core samples. We do not know the scope of the deposit. The minima! 
documentation level must be in the regulatons and not left to the opimon of the local 
reviewer. 


Response: The amount of information required in a Plan of Operations depends upon 
what you propose to do. The dniling and reclaiming of a single exploration hole could be 
presented on one or two pages. whereas large-scale mining may require thousands of 
pages of information to describe completely. Call you local BLM office for guidance on 
the level of detail it beheves is needed for your particular project. 


3809.40 1-Recilamation Plan 


11.40 Comment: Plans of Operations The exact timing of cach of the plans may vary by the 
type of operation, the location (both state and BLM district), interests of other federal 
agencies, and issues raised in the NEPA process. A reclamation plan may tollow a 
similar path. An operator may first propose facilities with a particular ls,out. BLM 
(through the NEPA process or otherwise) may consider alternative lox utions. the 
operator or other agencies may suggest alternative locations. Reclamation techniques are 
likely to be considered for each facility at each location, but at a relatively general level of 
detail. It makes no sense to require a reclamation plan with a “detailed description of the 
equipment, devices, or practices” to be used until the final location of the facilities is 
determined. Similarly. of course, it makes no sense to require a detailed reclamation cost 
estimate until the final reclamation plan 1s set. 


requirements of the regulations. The reclamation plan. as part of the Plan of Operations. 
is then analyzed in the NEPA process to determine its effectiveness. To analyze the plan 
a certain level of detail 1s needed up front. Final approval of the Plan of Operations may 
require the reclamation plan to be conditioned or modified as needed to prevent 
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unnecessary or undue degradanon. Section 3809 401(d) 1s worded so as not to require the 
reclamation cost estimate unt! Later in the process when there 1s more certainty about 
what will be the final approved reclamatoon plan. 


11.41 Comment: Plans of Operations 3809 401(b\3) require a suitable level of detail for 
reclamavon plans. The proposed language should be amended to read. “Reclamation 
Pian. A plan for reclamation must meet the standards in section 3809.420." The other 
language in 3809 401(b\(3) should be deleted because it 1s not needed and creates 
potential conflicts between provissons. If the performance standards are met, a detailed 
this early in the planning stage 


Response: The word “detailed” has been removed from the first section of this sentence. 
But the requirement is still to provide enough of a descnption on “how” the performance 
standards will be met that BLM can evaluate whether the reclamation plan 1s feasible and 


11.42 Comment: Plans of Operations 401(b\3) Reclamation Plan: The term “riparian 
restoration” has a meaning different from reclamation We do not understand the term 
“deleterious material” because it is not defined. 


Response: The term “nparian restoration” is not used in 3809.401(b\ 3). The term used 
is “npanan mitigation,” which refers to plans for meeting the performance standard under 
proposed 3809 420(b 431) for returning disturbed mpanian areas to proper functioning 
conditons. “Deletenous mater u™ 1s maternal with the potential to cause deletenous 
effects if not property handled. Deletenous matenal could include material that generates 
contamu.. ed leachate, 1s toxic to vegetation, or threatens wildlife or human health The 
term is more inclusive than maternal with the potential to produce acid rock drainage. 


11.43 Comment: Plans of Operations 3809.401(b\3) The list in this section is too vague, 
especially in the “among other things ~ BLM requires the plan to be complete but how 
can an operator provide a complete plan if there is not a complete list of requirements. 


Response: The exact details of what must be in a reclamation plan is highly project 
specific and site specific. If the Plan of Operations does not involve drilling then a 
reclamation plan for dnithole plugging is not needed. If the Plan of Operations does not 
involve divturbance im a npanan area then obviously a mpanan mitigation plan 1s pot 
needed. The operator must consider what activity they want to conduct and where, and 
then propose a reclamation plan for that activity that will meet the performance + andards 


1144 Comment: Plans of Operations What standards are being apphed and how does the 
operator plug a drill hole” Define regrading and under what situations regrading would 
be required. Will BY. consider a project's unnecessary o: undue degradation plan if the 
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plan proves thet the riparian arces are improved after the project’ This woukd meet the 
requirement for no act joss. Refermng to ~_ the reclamabon plan mught also contain 
information related to other topacs.” What data collection is needed’ Please specify m 
detail the types of data ht appears thal an operator will need to have a Plan of Operasons 
for a baselune study 


Response: Plugging requirements for dnill holes vary by hole depth. aquifers 
encountered. water inflow. and artesian pressures. Regrading 1s moving cxcavated 
maternal to create a surface sustable for further reclamaton Plans that mmprove npanan 
areas would meet the performance standard m proposed secon 3809 420 The quote on 
other information 1s not in the section on reclamation plans, but the list 1s not exhaustive. 
and other topics may have to be addressed by a reclamaton plan if relevant. On large or 
complex projects it 1s not unusual for the operator to present a plan for collecnion of 
baseline information to BLM for review and comment. 


11.48 Comment: The proposed rule also goes much further in the amount of reclamation 
planning required before the NEFA process begins. Operators submitting pruposed Plans 
of Operations now must simply describe m: asures they will take to nclasm disturbed 
lands. The proposed regulations, in contray4, require an operator to submit a detailed 
reclamation plan that musi include plans fcr the frdlowing (1) dnil-hole plugging. (2) 
regrading and reshaping. (3) mine reclamation. (4) mpanan mitigabon, (5) wildlife habstat 
rehabilitation, (6) topsoil handling. (7) revegetation, (8) isolavon and control of acid. 
toxx of deletenous materials. (9) facilites removal. and (10) post-closure management. 


Response: This 1s no change from what operators currently should be doug Measures 
to reclaam disturbed lands under the current regulations should include all applicable 
elements of the proposed regulations you have listed One reason new regulations are 
needed is to clarify what operators are currently expected to pro se. 


1146 Comment: Plans of Operations. Revise 401(b) by deleting (3 iv) and merge with (3 xv) 
because mparian in only one habstat type found on federal land) This special 
identification 1s unsuitable when BLM has presented no authornty to require “mitigation” 
tor nonyunscictional wetlands or mpanan haltat unless the proye | area is in a 
congressionally designated unit or non-congresssonally designated unit where 
nonyurisd:ctional wetlands and mpanan habitat are expressly insted and perhaps where 
BLM has a completed land use plan tha -hows the are® for the proposed »aning 
operation to be within an area of critical environmental concern (ACEC) that clearly 
names the resources to be protected and the mineral values lost on the same screntific 
basis 


Response: Under FLPMA, 8LM has the authority to reyuire mitigat.on o: + pe ‘5 to 
resources on the lands it manages. The authority for requiring mitigrivon + .» pacts to 
riparian areas is no different than that for any other type o/ nalvtat, But opeoan habutat 
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generally has greater trologocal diverwity and hence hogher resource values. making 
sustable for individual comuderation in the regulabons 


11.47 Comment: Plans of Operations Revise 401(DK 3) v) to assure that & includes all wildlife 
habstat to explain what 1» meant by the term “rehatulstabon ~ Or better yet. reference a 
definition in 3809.5. Assure that BLM and the Forest Service are using the same 
definmvoms and standards 


Response: Rehatilitaton means to create usable and functioning wildlife habwtat from a 
disturbed areca. including all types of wildlife habutat Although # may not be practical to 
recreate the same type of wildlife habutat that was distw ned. the area itself has to be 
surtable wildlife habtat BLM cannot change the Fores! Service surface management 
regulavoms The scope of this rulemaking ts lumited to BLM regulabons 


1148 Comment: Pies of Operations. Revise 401(bK 3 v) to accept as a proper identification 
of wildlife habutat that has been described in the approved BLM or Forest Serve (PS) 
land use plan for the project area The cxrsting wildlife habitat described im the approved 
BLM or FS land use plan also becomes the baseline datum for comudenng the extent to 
wach the proposed project will or will not modify wildlife habrtat and whether the 
modification will benefit or harm the existing wildlife habutat 


Response: BLM encourages the use of land use planning information to help operators 
m the baseline charactenzation of wildlife habstat or other resources and to help develop 


mutigaton plans But information im land use plans 1s often collected at a broad scale and 
may not give enough detail about the project area's resources Supplemental studies are 
often t ceded to support mining-level proyect anprovals. 


11.49 Conwunent: Plans of Operations. Revise 401(cK 3 v) by modifying wildlite habutat to be 
only ‘hose expressly identified as an ACEC where existing and reasonably projected 
future Mna«.a' values have been pr dessonally evaluated or mm a congre sionally 

speci.! management arca for a particular yndividual or group of wildlife 


species 


Response: Significant \..' ‘hfe hab tat values exrst on BLM-managed public lands both 
within and outside special nanagernont areas Limating rehabilitation of wildlife habutat 
to those special areas 1s not in tl. public interest because i would create ugnificant 
impacts to wildlife on other lands and these wmpacts can be readily mitigated by most 
operations 


809 401 -Monitoring Pion 


11.50 Comment: Plans of Operations ht is not practical or useful for an operator to dewgn and 
submit a detailed water quality monstonng plan before discharge permit outfall locations 
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have been se.ected and approved by state water quality permitting authorities. Similarly, 
plans for riparian mitigation, wildlife habitat rehabilitation, and facilities removal serve 
no purpose at this stage of review of the Plan of Operations. Certain elements of the Plan 
of Operations must remain fluid during the review and permitting process and can be 
finalized only after BLM has competed that review. Proposed 3809.401(b)(4) describes 
in great detail the content of a monitoring plan. Typically, a monitoring plan is not 
finalized until after the Plan of Operations has been through the NEPA process and key 
State environmental permits have been obtained. In fact, air, and water quality monitoring 
points are typically determined through the state permitting processes and named in the 
permits. Those permits are issued with specific monitoring requirements, and then those 
of Plans of Operations, including water management plans, rock characterization and 
handling plans, quality assurance plans, spill contingency plans and reclamation plans, are 
also developed and refined as the permitting process moves forward. The exact timing of 
each of the plans may vary by the type of operation, location (both state and BLM 
district), interest of other federal agencies, and issues raised in the NEPA process. 


Response: The comment is correct in that certain portions « the Plan of Operations are 
expected to change as a result of the NEPA process. But BLM requires information on 
all aspects of the Plan, including monitoring programs, to determine if they will prevent 
unnecessary or undue degradation. This means basic information is required up front on 
what resources will be monitored, where and how, and what corrective measures would 
be triggered. The purpose of the NEPA process is to find shortcomings in such plans and 
develop corrective measure (mitigation) in those plans. BLM «does not agree that 
development of monitoring programs should be deferred until after the Plan of 
Operations has been through NEPA analysis. A monitoring program, tied to corrective 
action triggers, can serve to mitigate many environmental impact concerns and should be 
developed simultaneously with the EIS alternatives and the Plan of Operations. 


11.51 Comment: Plans of Operations. 3809.401(b)(4) governing monitoring plans is also too 
detailed, requiring very specific items that must be included, rather than encouraging the 
tailoring of the monitoring plan to site-specific conditions. The wildlife mortality 
provision should be limited to mortality resulting directly from operations and to specific 
species of concern (e.g. specified threatened or endangered species, migratory birds), and 
BLM should defer to monitoring plans developed for and approved by other agencies 
under federal and state programs (e.g., water quality or wildlife). 


Response: The monitoring plan requirement described in proposed 3809.401(b)(4) uses 
terms like “where applicable,” “may be necessary,” and “monitoring the effect on your 
operation.” Such language reflects that BLM expects monitoring plans to be tailored to 
site-specific conditions. If an operation even warrants monitoring for wildlife mortality 
in the first place, the monitoring plan would be developed around the specific wildlife 
concern. For example, the issue at one operation may be wildlife mortality from vehicles. 
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At another operation the issue may be waterfowl mortality on a tailings impoundment. 
Each operations monitoring plan would target the mine facilities and wildlife of concern. 
BLM encourages operators to incorporate monitoring plans developed to meet other 
federal or state agencies requirements in order to eliminated duplication, and expects that 
these plans would most likely satisfy BLM requirements. But BLM would not 
automatically defer to such plans unless interagency agreements were in place. 


11.52 Comment: Plans of Operations. Monitoring plans should include provisions to expand 
the monitoring as impacts are observed. Mining often occupies geologically complex 
regions. The monitoring plan must provide for changes if conditions warrant. BLM must 
be able to expand the area and density of monitoring systems. For example, aquifer 
systems often have many fracture ayers. It is essential to adequately monitor each layer. 
It may not be possible to determine the location and depth of each system in advance of 
writing the monitoring plan for the Plan of Operations. The regulations should reflect 
BLM’s need to require expanded monitoring. Cost should not be a concern. 


Response: Expanded or extended monitoring is one of the standard responses to adverse 
monitoring results and would, therefore, be part of most operations’ monitoring plans. 
Furthermore, BLM could require expanded monitoring under proposed sections 
3809.43 1(b) and 3809.60 1(a). 


11.53 Comment: Plans of Operations. 401(b)(4) Monitoring Plan: Requiring a detailed 
monitoring plan duplicates this state’s requirements and attempts to give BLM authority 
to regulate water and air quality. BLM simply does not have the delegated authority to 
regulate water and air quality under the Clean Water Act and Clean Air Act. 


Response: A monitoring plan provided to meet state requirements would most likely 
meet BLM requirements, depending on the resource to be monitored. Proposed section 
3809.40 1(b)(4) has been revised to encourage operators to incorporate other monitoring 
program requirements. States regulate water quality and air quality by monitoring 
discharge levels and comparing them to a state standard to determine compliance. BLM 
does not regulate water or air quality but mining that might affect these resources. To 
evaluate the performance of mining waste units and the effectiveness of mitigation, it is 
important to have the feedback that monitoring gives. Requiring monitoring plans does 
not give BLM any more authority than it already has under FLPMA to prevent 
unnecessary or undue deyradation. 


11.54 Comment: Plans of Operations. The discussion of monitoring plans should recognize 
explicitly that such plans may be required under other federal and state environmental 
programs and provide that BLM will adopt and incorporate those plans by reference 
without a duplicative review. 


Re vonse: Proposed section 3809.401(b)(4) has been revised to encourage operators to 
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11.55 


11.56 


11.57 


11.58 


incorporate other monitoring program requirements. But it is not necessarily a given that 
such programs would cover the entire range of BLM’s concerns and need for monitoring. 
Unless specific memorandums of understanding (MOUs) are in place deferring to other 

State or federal agency mo’ itoring requirements, BLM reserves the right to require more 
or supplemental monitoring as needed to prevent unnecessary or undue degradation. 


Comment: Plans of Operations. 3809.401 (401) Monitoring plan—requires that the 
operator specify a monitoring plan; this has historically been BLM’s responsibility and 
BLM’s abdication thereof places an onerous burden on the operator. 


Response: Though the operator first proposes a monitoring program, it is BLM’s 
responsibility to review and approve the monitoring programs as adequate. BLM must 
also review data collected by monitoring programs and make determinations on operator 
compliance with the Notice or approved Plan of Operations, in cooperation with the 
states. BLM does not feel that it is an unfair burden to require operators to collect 
monitoring data on their operations. Nor is this a change from current practices. 


Comment: Environmental monitoring can be a good thing if there have been complaints 
or if there is the possibility of environmental hazard. To require environmental 
monitoring on all operations on the Notice and Pian level would create a mountain of 
paperwork and backlog of samples that show nothing and would be expensive to acquire. 
The percentage of mining operations that have any pollution problems, especially at the 
Notice level, must be extremely small. Small operations cannot economially be expected 
to collect this kind of data. We are not trained in this field. 


Response: The detail and complexity of monitoring programs depend on the type of 
operation and the environmental resources potentially affected. Small operations would 
require small monitoring programs. Exploration programs may not need monitoring 
programs beyond visual inspection. 


Comment: Plans of Operations Monitoring - In many situations monitoring is a 
requirement under NEPA. Monitoring in and of itself is not mitigation. Monitoring with 
action levels defined and followup described is necessary. (for example if monitoring of 
ground water exceeds Safe Drinking Water Act standards, a plan for treatment and/or 


stopping further degradation is required. Same for air issues. 


Response: You are correct. Monitoring by itself is not mitigation. That is why the 
monitoring plans required under 3809.401(b)(4) must include a description of the 
response actions that would be triggered by adverse monitoring results. 


Comment: I come under a Plan of Operations. I've recently done some reclamation, but 
I notice that you want a monitoring plan now. This monitoring plan would require air 
quality monitoring, noise levels, and wildlife mortality. I don't know why BLM is 
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requiring all this except as harassment. I don’t .ink any of it is needed. In the mine area 
you're going to alter the environment. That's all there is to it. Until you reclaim 

afterwards and the area goes through its natural stages of ecological succession, nothing is 
going to happen. You are going to change the wildlife there, and I don't know why you're 


Response: One of the purposes of monitoring is to watch for offsite impacts that may 
constitute unnecessary or undue degradation. 


3809.401-Baseline Data 


11.59 Comment: Plans of Operations. 3809.401(c)(1) addresses bLM'’s ability to request 
information on nonpublic lands. This provision should be deleted because it gives the 
mistaken impression that BLM has, outside the NEPA process, the authority to require 
such information. This provision does not provide any guidance on the purposes for 
which BLM could need such information to “analyze"”a Plan of Operations, and suggests 
that BLM may intend to regulate “nonpublic lands” under this provision. 


Response: The provision is tied to the NEPA process as stated in 3809.401(c)(1). 
Guidance on how information is used in the NEPA process is available in the CEQ 
regulations for implementing NEPA (40 CFR 1500, et. seq.) and in agency handbooks. 
BLM has no regulatory authority over private lands. Section 3809.2(d) has been added to 
make this clear. But the scope of environmental analysis required by NEPA is to describe 
the environmental effects on all lands, even though BLM is only issuing an approval 
action for the public lands portion of a project. 


11.60 Comment: Plans of Operations. 3809.401(c) The all-encompassing nature of data 
requirements under NEPA is being cited as a component of 3809. By referencing NEPA 
requirements in 3809, BLM is attempting to use NEPA authority to regulate mining. 
NEPA is intended to be an analysis and disclosure process, not a regulatory device. 


Response: You are correct. NEPA compliance is a procedural requirement and does not 
set substantive requirements that operators must achieve. But the NEPA regulations do 
require BLM to describe impacts to ali resources, including those over which BLM may 
not have regulatory authority or where BLM shares regulatory authority with other 
agencies. 


11.61 Comment: Plans of Operations. The proposed rule authorizes BLM to require operators 
to submit operational and baseline environmenta! information. BLM may also require 
“static and kinetic testing to characterize the potential for...operations to produce acid 
drainage,” as well as the submission of any other materials needed to ensure that 
substantial additional burdens on operators. The added burdens are especially troubling 
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given the lack of any demonstrable need for new application requirements. Operators 
already provide the information that would be collected under BLM's proposed rule to 
states and other federal agencies. After a proposed Plan is given to BLM, BLM still has 
aruple time to incorporate the information into its decision making process. In fact, 
gathcring and submitting the information later in the plan approval process results in 
substantial cost savings to the operator without any prejudice to BLM. 


Response: As the commenter correctly points out, the information requested by the 
proposed rule is already being collected to meet state and federal requirements. It is 
therefore unclear how the proposed rule would constitute a “substantial additional 
burdens on operators.” The regulations merely lists the types of information BLM has 
been requiring from operators under the existing regulations to provide for a more 
standardized approach and inform operators in advance of the information requirements. 


11.62 Comment: What is the need for baseline environmental data for a moderate to large 
ened sect’? 


Response: Any Plan of Operations approval requires the preparing of an environmental 
analysis under NEPA. Depending upon the specifics of the exploration project and its 
location, baseline data may be needed for the NEPA analysis. 


i1.63 Comment: BLM has no authority to adopt a requirement with the all-inclusive language 
of 3809.401(c\(2) allowing BLM to request any other information it desires to comply 
with the subpart. It seems that BLM could define what information it requires in the Plan 
of Operations to prevent unnecessary or undue degradation. As such, this information 
should be included in the proposed regulations as a clear and concise checklist. BLM 
should not have the authority to make unlimited requests for any information it feels 
would be supportive of a Pian of Operations. 


Response: Due to the wide variety of environmental settings where mining occurs, the 
range of mineral commodities of interest, and the variations in mining and reclamation 
technologies, BLM cannot list all potential information needs. Operators who feel that a 
specific BLM information request is not warranted can question the request or, as a last 
resort, use the appeal process in proposed 3809.800. 


11.64 Comment: The proposed language of section 401(c) is inconsistent with NRC (1999) 
study Recommendations 14 and 15. 


Response: NRC Recommendation 14 discusses planning to assure proper postciosure 
management of mine sites. Recommendation |5 discusses guidance manual preparation 
on BLM’s authority to protect resources not protected by other environmental laws. 
Requiring baseline operation and resource information under proposed 3809 401(c) 
presents no conflict with these recommendations and in fact may facilitate their 
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11.65 Comment: The quality and quantity of baseline studies should be identified in the NEPA 
process as a part of the EA or EIS. Revise .401(c) to link any other baseline information 
requirements to those verified and validated during the scoping part of NEPA 
compliance. This would be consistent with NRC study Recommendation 10. As written 
this is an open-ended invitation for uneven and/or arbitrary and capricious action by BLM 
in its request for “nice to have” data. Further, the Department of the Interior requires the 
owner/operator to use BLM land use and activity plans as a basis for its application. 
When BLM has prepared a FLPMA-driven plan and NEPA compliance documents 
without professional evacuation of existing and reasonably expected mineral values and 
potential impacts from mining on public lands, it is inappropriate for the Department of 
the Interior to pass on the cost of basic inventory or “nice to have” data to the 
owner/operator unless the owner/operator is given financial credit equal to the cost of the 
data collection. The preamble notes that this information is now collected by BLM but 
would become the responsibility of the operator. What is the specific authority for 
transferring this burden to the operator? Revise .401(c) to give a financial credit to the 
owner/operator that is not less than the cost to the Federal Government of collecting and 
analyzing data that are new or enhance an existing public data base for public lands. 


Response: Section 401(c) already links baseline data requirements to the NEPA process. 
Scoping, as part of the NEPA process, v ‘id be used to determine issues associated with 
the operator’s proposal and to determine b. ‘ine data needs. Although BLM planning 
information is useful, it may not be specific enough to support the NEPA analysis of an 
individual project. BLM believes that information required to support the approval of 
Plans of Operations is the responsibility of the operators because they benefit directly 
from the Plan approval. 


11.66 Comment: The preamble states “BLM may require (the operator) to supply Operational 
and baseline environmental information for BLM to analyze potential environmental 
impacts as required by NEPA.” This could include information of public and non-public 
lands. Could this language be used to preclude a mining project if the proponent cannot 
obtain permission to access adjacent private lands to collect baseline data for BLM 
analysis? 


Response: The availability of environmental information to support NEPA analysis does 
not determine whether a project is approved or denied. The regulations implementing 
NEPA provide a mechanism for addressing incomplete or unavailable information. See 
40 CFR 1502.22 for details. 


11.67 Comment: BLM requires operational and baseline environmental information io analyze 
potential environmental impacts. There is no guidance as to how much data could be 
required. What is the definition of “adequate”? While needed data naturally varies with 
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the site, it would be very useful, both to the reviewing public and to the mining 
proponent, for BLM to provide guidance as to what is adequate baseline information. For 
example, hydrologic trends cannot be detected for years but are essential to understand 
when considering potential impacts or predicting the future. Adequate transient data is 
needed for calibrating hydrologic models. There should be a way for BLM to encourage 
the collection of baseline environmental data during the exploration phase, which often 
spans several years. 


Response: As the comment serves to illustrate, the amount and type of data needed to 
evaluate a project will vary greatly by the type of activity proposed and the other 
resources potentially affected. For example, if hydrologic modeling is not warranted on a 
particular project, then there would be no reason to require data sufficient to calibrate a 
hydrologic model. BLM believes that more specific requirements on baseline 
information should not be put in the regulations because of the site specific nature of the 
analysis and the potential for future changes in analytical approaches that may warrant 
different ‘pes and levels of data collection needs. BLM does encourage the collection of 
data in th. advanced exploration phase to help the operator develop decisions and 
facilitate the mine plan review should one be submitted. BLM can best encourage the 
operator to collect this information early by . ting that it will ultimately be required for 
mine development as is stated in proposed section 3809.401(c). 


11.68 Comment: Plans of Operations. This entire section is disconnected from the NEPA 
process established in the CEQ regulations at 40 CFR 1500, et. seq. and is not consistent 
with the NRC study findings and recommendations (NRC 1999). The Department of the 
purpose of the public NEPA scoping process. The owner/operator and BLM must work 
together during the pre-application phase of project development. But the final test of 
what is or is not required and the level of detail can be finalized only after scoping has 
been completed. Special attention is needed in the final regulations to assure compliance 
with NRC study Recommendations2, 9, 10, 11, 15, and 16. Reliance on the NEPA 
scoping process also assures that the owner/operator expends time and money only for 
things that come out of the NEPA process rather than the inexperience or bias of a BLM 
application reviewer. The final regulations need to assure that BLM and the Forest 
Service (FS) are using the same standards to the greatest extent permitted by federal law. 
This section also needs to be consistent with the NRC study Recommendation 2 that a 
Plan of Operations “should not be viewed as an opportunity to slow the process through 
extended review, but rather as an opportunity to develop the information needed for 
improved operation and for better monitoring and enforcement” (page 96) and the 


existing permitting process is “burdensome to operators and does not provide the best 
environmental protection” and there is a tendency for BLM and FS to avoid making a 


final decision “for years, even decades” (p. 122). The proposed section is inconsistent 
with NRC study Recommendation 13, which emphasizes that BLM and FS should have 
current land use planning that assures that Congress, high officials in BLM and FS, the 
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public, and stakeholders are fully aware of areas of federal land that require special 
sderati 


Response: The proposed section 3809.401(c) is consistent with all NRC 
recommendations and is designed to give the operator a list of information that BLM may 
require during the Plan of Operations review process. This section also encourages 
consultation with BLM on the exact type and level of detail needed to support the NEPA 
analysis. While scoping is important for determining what needs to be studied and will 
determine much of the baseline data needs, the final contents of an approved Plan of 
Operations cannot be known until the study (EA or EIS) is completed. 


11.69 Comment: BLM’s proposed regulations on the content and review of Plans of 
Operations are directly contrary to the NRC Committee's recommendations. The new 
requirements require more data (without explanation) and add complication to an already 
complex process. The new requirements do not provide for clear coordination with other 
requirements. 


by most BLM field offices. General coordination with state agencies is covered in 
section 3809.200s. Review for specific Plan of Operations approval is covered in 
3809.411, which lists specific consultation requirements with the Fish and Wildlife 
Service, the Advisory Council on Historic Preservation, Native American governments, 
and the states. 


11.70 Comment: Plans of Operations Section 3809.401 (c). Would require an operator to 
submit certain operational and baseline environmental information to enable BLM to 
analyze potential environmental impacts as required by NEPA. This requirement could 
stall operations for several years. The data would be prohibitively expensive for the 
untrained operator to acquire, and small operators are not usually present during 
rainfall/snowfall periods and thus cannot collect the data. It is inappropriate to stall a 
beginning operation for several years, all the while incurring large environmental 
measurement costs, and expect the beginner to incur these expenses before the first year 
of real operations. We must be able to maintain a cash flow. Product extracted and sold 
must be of greater value than the extraction and administrative costs. Otherwise only a 


Response: Small-scale operations would not likely require extensive data collection. 
BLM is will help operators determine the needed level of baseline data suiiable to the size 
of the project. 


3809.40 1-Reclamation Cost Estimate 
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11.71 Comment: Plans of Operations 3809.401(d) BLM should be required to set a specific 
time limit on how long it will have to review the reclamation cost estimate and a time line 
for operators so they know when the cost estimate is due. 


Response: Operators can submit a reclamation cost estimate at any time. But since a 
reclamation cost estimate can represent a significant amount of time and engineering 
resources, BLM decided it would be best for operators to wait and prepare the cost 
estimate when the Plan of Operations review process was nearly finished. This way 
changes to the reclamation plan resulting from the NEPA analysis can be incorporated 
into the cost estimate, saving the operator resources. BLM intends to respond to the 
operator's reclamation cost estimate similar to the completeness review process described 
in proposed section 3809.41 1(a). 


3809.411 BLM Actions on a Plan 


11.72 Comment: Plans of Operations. NRC Report Conclusion - p. 92 [g] NMA has serivus 
concerns about delays in agency actions. BLM has noted in the proposed rule that due to 
“workload demands, staffing levels, NEPA compliance activities, and the increasing need 
to consult agencies or Trsal governments, setting a new time limit on Plans of 
Operations is no longer practical.” 64 Fed. Reg. at 6435. Indeed, BLM s piuposal would 
essentially eliminate the limited time deadlines that now exist in the current 3809 rules. 
After 18 years of experience, BLM should need less time to review plans, not more. 
Delay in the permitting process is one of the most significant impediments to continued 
domestic mining investment. Recent experiences with BLM approval of Plans of 
Operation have shown increasingly longer periods of time to obtain appre’! of the Plans. 
the proposed regulations do not address the most serious problem with & casting 
regulations, which is that new mines take much too long to obtain permits. Meaningful 
regulatory time frames for plan review should be specified, such as, 90 days where only 
an environmental assessment is required, and 18 months where an EIS is prepared. In 
addition, if BLM establishes a new review process for modifications of Plans of 
Operations, it must include time frames for BLM's review and approval. 


Response: Even under the existing regulations it may not be possible to complete review 
of a non-EIS-lev el Plan of Operations within the prescribed 90 days. Many of the time 
frames BLM must follow are related to coordination with other agencies, or with 
completing mandatory consultation processes that cannot be placed under preset time 
restrictions. Though BLM may have gained experience in processing Plans over the past 
18 years, this experience has been offset by the more technically complex issues, such as 
acid drainage, that require a comprehensive review, and by the added coordination efforts 
needed to interact with other agencies. BLM believes that under these circumstances the 
best ways to expedite the process are the following (1) to have regulations that state the 
information requirements for the operator, (2) to require BLM to give the operator a list 
of any deficiencies within 30 days, (3) to provide for interagency agreements with the 
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States to reduce overlap, and (4) to consult with operators carly in the mine planning 
process on the required information and level of detail that would be needed to meet the 
requirements of the regulations. The behavior of other agencies involved in the 
permitting process is beyond BLM’s control. 


11.73 Comment: Plans of Operations These practical problems are greatly magnified by 
proposed section 3809.41 1(c), which dictates that “BLM must disapprove, or withhold 
approval of a Plan of Operations if it (1) does not meet the content requirements of 
3809.401.” There is no conceivable legal or policy reason BLM would want its 
regulations to require that it “must disapprove” a plan. BLM should eliminate the 
mandatory disapproval language from the regulations. That language can only constrain 
the agency's discretion, and on appeal, the Interior Board of Land .ppeais’s. This 
ground for appeals by opponents of mining projects. On appeal, BLM may be required to 
defend not only the substance of its decision, but its decision on the completeness of 
every aspect of the Plan of Operations, including the level of detail of the project 
description and design, and the long list of plans required by proposed section 401. Under 
the language uf the preposed regulations, appellant; may ° “gue that the plan must be 
disapproved because BLM failed to demonstrate that the operator has crossed every “t” 
and dotted every “i” in the plan application. even if there is no doubt that the plan as 


approved will prevent unnecessary or undue degradation. 


Response: That particular sentence under section 3809.41 1 has been reworded and the 
“must disapprove” phrase has been removed, although BLM can still disapprove a Plan of 
Operations as one of its possible decisions. A decision that a Plan of Operations is 
“complete” does not automatically mean BLM has determined it is adequate to prevent 
unnecessary or undue degradation. A “compicte” Plan is one in which the operator has 
merely described a proposal in enough detail that BLM can analyze the Plan to determine 
whether it would prevent unnecessary or undue degradation. Only after the complete 
Plan has been analyzed and any needed mitigation has been developed to prevent 
unnecessary or undue degradation, can BLM issue an approval decision on the adequacy 
of the Plan to prevent unnecessary or undue degradation. Upon appeal, the decision 
under review would be whether the Plan of Operations “as approved” will prevent 
unnecessary or undue degradation. BLM’s determination that a proposed Plan of 
Operations is complete is considered interlocutory, meaning, part of a larger decision that 
would be afforded the opportunity for administrative review, and is not intended to be 
appealed separately 


11.74 Comment: Proposed 3809.41 1 seems to require compliance with all of the information 
requirements of proposed 3809.401 before the plan is “complete” and before BLM can 
initiate the substantive review process, including NEPA review. This cannot be BLM's 
intent, for it requires the operator to submit documentation in a needless level of detail 
and requires BLM employees to review plans and information that can be no more than 
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hypothetical. 


Response: Operators must give BLM enough detail on their proposed Plans of 
Operations so that the potential for unnecessary or undue degradation can be evaluated. 
Section 3809.41 1(d) has been revised to provide for the incorporation into the Plan of 
Operations of other operating details that may result from review of the Plan by BLM or 
other agencies. 


11.75 Comment: The filing of a Plan of Operations by a mining claimant invests no rights in 
the claimant to have any Plan of Operations approved. The right to mine under the 
mining laws are derivative of a discovery of a valuele mineral deposit and, without such 
a discovery, denial of a Plan of Operations is entirely appropriate. Claim validity is 
determined by the ability of the claimant to show a profit and can be made after 
accounting for the cost of complying with all laws. When a claimant cannot do so, BLM 
must reject the Plan of Operations and take steps to invalidate the claim by filing a 

- 


Response: The commenter is correct that filing a Plan of Operations does not create any 
right that did not previously exist. But if the land involved is open to the operation of the 
Mining Law, BLM can approve a Plan of Operations without a discovery. For example, a 
Pian of Operations for exploration to be used to make a discovery could not logically 
require a discovery and a mining claim before its approval. 


11.76 Comment: 3809.41 1(c\2) would require BLM to disapprove operations in areas 
segregated or withdrawn from the operation of the mining laws. Segregation is not 
enough to trigger disapproval of a Plan of Operations. Lands should be accessible under 
the mining laws until the formal FLPMA withdrawal process has been followed. To do 
anything different would violate FLPMA’s congressional mandate. This section should be 
deleted. 


Response: BLM disagrees. Areas that are segregated from operation of the mining laws 
are no longer open to entry under the Mining Law. Operations proposed in these areas 
must have made a discovery before the segregation to have a legitimate right to proceed. 


11.77 Comment: Revise 41 1(d) to require BLM to immediately make copies of a completed 
proposed Plan of Operations available to other permitting federal agencies, to state 
agencies, and to local and tribal governments, and to private surface owners as 
appropriate. Revise 41 1(d) to require BLM to publish notice in a local newspaper and/or 
the Federal Register that (a) a complete application can be reviewed at the local BLM 
office and, as appropriate (b) whether an onsite inspection of the project area is 
scheduled and if so the date and whether the public is invited. This revision will allow 
public input into the adequacy of the existing data base and an opportunity to up-front 
identify issues not in the existing BILM land use or activity plans for the project area. 
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Response: ii is not practical for BLM to make and distribute copies of the Plan of 
Operations. But because an operator does not have to submit a Plan to BLM in any 
particular form, the operator can give BLM copies of information it gives to other 
agencies to satisfy 2 BLM requirement. BLM does not feel that a notice always needs to 
be published in the local newspaper: at the start of the Plan-approval process. BLM will 
conduct public scoping on individual Plans of Operations commensurate with the 
proposed project's size and potential impact and the level of public interest. Scoping 
may of may not involve public announcements and meetings before the environmental 
analysis. Section 3809.41 1(c) has been revised to require a 30-day public comment 
period on all Plans of Operations which we anticipate would be conducted concurrent 
with review of the environmental analysis. 


11.78 Comment: Revise 4! 1(d) to require within 7 business Gays after the close of the public 
comment pernod that BLM issue a summary of public comments and the extent to which 
BLM's decision will consider issues and data deficiencies raised by the public. The 
summary and BLM decision must be made available to all persons commenting on the 
governments and private surface owners as appropn ate. 


Response: Al! comments received during the review of a Plan of Operations are 
available to the public. While BLM often prepares scoping reports on large projects, a 
summary of public comments 1s not needed in all cases and could not be prepared within 
7 days. BLM considers all comments raised by the public. But the extent to which they 
would drive data deficiencies and completeness reviews on a Plan of Operations is not 
known until the process is concluded. 


11.79 Comment: The proposed combined time frames proposed in 411 arc excessive. First, 
BLM takes 6 weeks to review the proposed Plan of Operations. Then BLM proposes to 
publish notice in a local newspaper and wait 30 days for public mment. If the current 
pattern for approving additional time to comment is continued, bLM can reasonably 
expect that on day 29 day of the comment period there will be a request for more 
comment time. Except for requests for an appropriate comment penod on the proposed 
3809 regulations, the Department of the Intervor routinely grants extended comment 
periods. The cumulative time line for a simpie, noncomplex Plan of Operations for 
exploration involving less than 7 acres of disturbance has consumed the following ume 6 
weeks for BLM review, | week for approval of a proposed decision, | week to get 
publication in a local newspaper, 4 weeks for comment, | week to consider the request 
for extension, 4 more weeks for the comment period to remain open, | week to analyze 
the comments, | week to prepare a final decision, | week in the burdensome, convoluted 
bureaucratic process of bnefings-surnames-signature, publication of the record of 
decision, and 4 week hold before the record of decision can be implemented (assuming 
there are no appeals). The total lapse time amounts to about 24 weeks—6 months! Even if 
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the estimate is cut by 50%, 3 months is still too long for an environmentally responsible 
and legal use of public lands. Revise 41 1(a) to retain the existing calendar day time 
frame. Revise 41 1(a\(2) and (4) to require BLM within 5 days to give notice to the 
owner/operator that (a) the submission is complete and has been distributed for review to 
permitting entities, Natives, and private surface owne-s as appropriate, or (b) there are 
missing data, and/or (c) there will be an interagency/public onsite visit on a mutually 
acceptable date. BLM can drag the review on and on and on until basically the company 
goes away. 


Response: The minimum time frames for a Plan of Operations are 30 days, or less, for 

BLM to provide a completeness review and another 30 days for public comment on the 

environmental analysis. Time penods have been changed from working days to calendar 
days. This means a simple Plan of Operations could be approved for implementation in 

less than 60 days from initial submittal to BLM. More complex Plans requiring detailed 
analysis or consultation would take longer. 


11.80 Comment: The draft rule nwst be strengthened to require full analysis and resolution of 
all concerns before a final EIS and record of decision are issued. 


Response: The proposed final regulations require the analysis of all issues identified 
during the Plan of Operations review, and that the approval of Plans of Operations be 
conditioned to prevent unnecessary or unduc degradation. But this requirement does not 
guarantee that al! public concerns will be resolved because mining will sti!] cause some 
surface disturbance. 


11.81 Comment: Permitting delays will also occur because BLM is greatly increasing its 
responsibilities and the information that it will require from operators to submit, without 
any increase in BLM field staf’ [he proposed rules do not contain any commitment by 
BLM to seek and obtain increases in staffing or other resources for administering the new 
requirements imposed by the proposed rules. It's my opmmon that BLM has neither the 
staff nor the expertise to implement the proposed regulations. 


Response: Permitting time frames will depend upon the number of proposed operations 
in addition to the regulatory review requirements. Althourh BLM recognizes the need for 
increased capabilities in the 3809 program. the number of new Notices and Plans has 
been declining in recent years. The proposed rule cannot establish or commi: to certain 
funding levels because funding 1s handled through the appropnatons process subyect to 
congressional approval. BLM will evaluate program needs and request funding at what it 


believes to be a suitable level. But such funding requests are subject to competing 
pnonties within both the administration and at the congressional level 


11.82 Comment: | suggest that the result will be that a prospective operator will have to fund 
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11.83 


11.84 


11.85 


third-party consultants to help BLM review of Plans of Operations because BLM does not 
have the expertise to comply with the proposed regulations. The prospective operator 
would then have to fund consultants to work out the differences between the state and 
BLM reviews. These costs may be considerable and are nowhere considered in the EIS 
economic analysis. Neither are the costs associated with expanded time frames needed to 
complete the review and approval of a plan of operation, nor the expanded time frames to 
complete the NEPA process. 


Response: Operator costs to conduct the needed NEPA evaiuation and processing are 
oonsidered in the mine models presented in Appendix E and are part of he impacts to 
nuineral activity shown in Table E1. 


Comment: The proposed regulations should be changed to fully integrate the input from 
EPA and state environmental agencies before approval of Plans of Operations. Under 
current procedures, after an final EIS is issued, the mining company submits its draft Plan 
of Operations to BLM for approval. There is no formal requirement that BLM secure 
certification from state environmental agencies or EPA that all environmental permits 
have been secured before plan approval. Such a process would assure that the mining 
companies have met with and secured the entire range of permits needed to comply with 
environmental regulations. (The USDA Forest Service currently requires a similar type of 
ification.) 


Response: Interagency agreements can be developed with the states under section 
3809 .201 to address coordination of state environmental permits with the Plan of 


Operations approval. Section 3809.41 1(a)(3) has an added requirement that BLM consult 
with the states to ensure operations are consistent with state water quality standards. 
Section 3809.41 1(d\(2) has been added to require incorporating other agency permits into 
the Pian of Operations. 


Comment: Why does 3809.41 1 give authority for approval, denial, or delay of Plans to 
individual BLM offices and employees? While we are confident in the expenence and 
knowledge of our current local BLM contacts, we are not so confident about the future. 
Will we have to deal with whatever value system the local BLM officials have, regardless 
of proven methodology’ Can field office people overlook their biases to develop suitable 
criteria? What will be the public involvement in that process? Will science play a role, 
or does passion take precedent? 


Response: Approval for a Plan of Operations or review of a Notice is delegated down to 
the field offices under the existing 3809 regulations. The proposed final regulations do 


not change that delegation. 
Comment: Section 3809.4) 1(d) requires BLM to accept public comment on the amount 
of financial guarantee and 3809 41 |(a)4)\(vi) states that BLM may not approve a Plaa of 
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Operations until it completes a review of such comments. Is the intent of this section that 
BLM will respond to these comments as well? If so, this should be stated in this section 
These requirements will add extensive time to the BLM review process and increase 
BLM’s workload without increasing the effectiveness of BLM’s surface management 
regulations. BLM and the states have expertise in setting financial assurance. The public 
does not have the knowledge or training to comment on financial guarantees before plan 
approval and would not likely add anything to that process. Public scrutiny of the 
mechanics of the financial guarantee is no more helpful than for other areas of the mine 
permit and does not deserve special emphasis. If public comments are believed 
appropriate, they should be solicited in the same manner and according to the same time 
frame that applies to other issues in the NEPA process. 


Response: BLM has changed the proposed final regulations to eliminate the public 
comment period on financial guarantees. Instead, BLM has added a mandatory public 
comment period on the Pian of Operations as part of the NEPA analysis. During this 
comment period BLM could also collect comments on the financial guarantee amounts to 
the extent they are available during the comment period. Regardless, financial guarantee 
information is open to the public. BLM will respond to comments on the reclamation 
cost estimate the same as it will respond to comments on other aspects of the Plan of 


Operations’ NEPA analysis. 


11.86 Comment: BLM is basically taking no steps to have any responsibility and allowing the 
public to say what is most appropriate technology and practices (MATP). BLM should 
allow public comments that do not fit into the national standards mentioned in 3809.420. 
This section has the potential not to allow even baseline studies because large projects 
may have more than 5 acres disturbed. This issue needs to be clarified. The only sector of 
the public interested in this would be those who want to stop a project. 


Response: The definition of MATP in the proposed regulations was tied to the 
technology and practices needed to meet the performance standards. The term has been 


dropped from the proposed final regulations. 


11.87 Comment: 3809.41 1(d) BLM is leaving this section open ended. There are absolutely no 
standards for the operator to use. This proposed section essentially allows any amount of 
money and reclamation tactic to put in the Plan, whether the option 1s good or not. BLM 
should not allow comments on items that are not proven technology and do not follow a 
logical flow of costs and events. 


Response: Proposed section 3809.41 1(d) provided for public comment only on the 
financial guarantee amount. It did not allow the public to set the amount of the 
reclamation bond or establish the reclamation plan. 


11.88 Comment: 3809.41 1(c) This section does not state what the applicant can do if the Plan 
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of Operations is denied or disapproved. What are the options (resubmitted with revision, 
give up and gu home, or what)? Please clarify this section. 


Response: This section has been modified and moved to 3809.41 1(d\(3). The BLM 
decision would advise the operaior of corrective actions that must be taken for the Plan of 
Operations to be approved or of the rationale for a decision that the Pian of Operations 
could not be approved because it would cause substantial irreparable harm to significant 
resources and that harm could not be mitigated. If operators disagree with a decision and 
want to appeal it to the state director or Interior Board of Land Appeals, the decision 
would also advise them of the appeals process. 


11.89 Comment: Section 3809.4 1(a). What do you mean by “complete”? 


Response: A “complete” Plan of Operations is one that contains all the needed 
information listed in Section 3809.401(b) and describes proposed operations in sufficient 
detail that BLM understands it enough to determine whether it would cause unnecessary 
or undue degradation. 


11.90 Comment: 3809.411(aX4)i) Define “adequate.” 


Response: Adequate baseline data refers to the information listed in proposed section 
3809.401(c)\( 1) that is needed to support the environmental analysis (EA) or EIS required 
under NEPA. 


11.91 Comment: 3809.411(a)(4\(v) Will “citizen” inspectors be accompanying BLM at this 
point? 


Response: The provision on citizens accompanying inspectors has been changed to 
providing annual opportunities for tours. Aside from that, an on-site visit before 
operations. 


11.92 Comment: The bottom line of that decision is that BLM has the authority to, and should 
prevent all offsite impacts due to mining, whether these impacts be caused by actual 
anything else. Mining proponents should not be allowed to externalize their costs over 
hundreds of square miles of surrounding public lands (as occurs in northern Nevada due 
to dewatering drawdown). Onsite impacts should be limited to surface excavation and be 
totally reclaimed. 


Response: Impacts from operations cannot be confined exclusively to the area of surface 
disturbance. Impacts to many resources transcend this boundary due to the nature of the 
effect. Visual impacts can often be seen for miles. Noise from operations can be heard a 
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good distance from the project area. Wildlife may be displaced. Even impacts to such 
resources as water and air will extend beyond the immediate disturbance because of the 
establishing of compliance points and mixing zones. The decision BLM must make is do 
the impacis constitute unnecessary or undue degradation, and if so, what measures must 
be employed to prevent this degradation? 


11.93 Comment: Duplicating existing state and federal programs would extend the time 
required for approval of Plans of Operation and permitting. 


Response: The Plan review process does not represent a substantial change from the 
current practice of working with the states on joint reviews. Memorandums of 
understanding developed under the proposed final regulations that provide for the state to 


11.94 Comment: BLM should be allowed more time, at least 30 business days, to review Plans 
of Operations submitted by small operators. 


Response: The proposed final regulations give BILM more time if needed to review 
Plans of Operations that require preparing an environmental assessment. 


11.95 Comment: Section 3809.411 takes away the 30-day response time BLM has to reply to a 
miner’s Plan of Operations and could allow BLM to delay action on a proposed Plan and 
possibly cost the miner a whole season. Mining is a seasonal activity for most small 
operators and recreational miners. By removing the 30-day response time, BLM has a 
new tool for stopping a proposed operation without the actual denial of a Plan of 
Operations. 


Response: Section 3809.411 requires BLM to respond to the Plan of Operations within 
30 calendar days. After a complete Plan of Operations is received and the environmental 
analysis prepared there is another 30-day public comment period. BLM acknowledges it 
could take several months to review and approve a small mine Plan where there are no 
their proposed Plans far enough in advance that activity can begin when scheduled. For 
seasonal activity a Plan of Operations does not necessarily have to be filed with BLM 
every year. A single Plan of Operations that describes the seasonal nature of the activity 
and the overall duration of the operation would be sufficient. For example, a Plan could 
state that mining would occur from May | through September | every year for the next 5 
years. Section 3809.401(b)(5) has been added to the regulations to help operators 
develop interim management plans for Plans of Operations that involve seasonal activity. 


11.96 Comment: EPA is concerned about the perpetuation of current procedures that do not 


promote cross-referencing between the final EIS and the Plan of Operations. Experience 
has shown that mining companies often change key design and operating features in the 
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Plan of Operations and these changes were not noted (or given little analysis) in the final 
EIS. Not linking the EIS process with the Pian of Operations process allows the 
introducing of features that were not adequately evaluated or publicly disclosed and 
could increase environmental risks at the site. We believe that the proposed regulations 
should include a process to ensure that major mine design features noted in the Plan of 
Operations are fully evaluated in the final EIS. If there are significant changes in the 
mine plan after the final EIS is complete, a supplemental NEPA document should be 
prepared. Also, we suggest that the recommendations noted in the final EIS on mitigation 
measures be cross-checked in the Plan of Operations to assure that mitigation approaches 
committed to by BLM in the EIS process are included in the Plan of Operations. 


Response: Under the existing regulations operators are required to follow their approved 
Plans of Operations. If there is a problem with operators not doing this, it is a compliance 
problem, not a NEPA problem, and is best addressed through improved enforcement. 
The proposed final regulations provide that failure to follow the approved Plan of 
Operations constitutes unnecessary or undue degradation. Proposed section 3809.601(b) 
provides that BLM may order a suspension of operations for failure to comply with any 
provision of the Plan of Operations. Mitigating measures needed to prevent unnecessary 
or undue degradation, developed during the NEPA process, are required as conditions of 
approval. Revised proposed section 3809.41 1(d)(2) requires the operator to incorporate 
these measures into the Plan of Operations. If operators want to change their operations, 
they have to file a modification under 3809.43 1(a) and undergo a review and approval 
process similar to the initial Plan of Operations approval. 


11.97 Comment: Barrick also objects to the requirements that a Plan be disapproved if it 
requires postmining water quality treatment. BLM has no legal authority to declare water 
treatment to meet water quality standards as per se unnecessary or undue degradation of 
federal lands. 


Response: The proposed final regulations do not require BLM to disapprove a Plan of 


standards and financial assurance sections. In the EIS, Alternative 4 would 
not approve Plans of Operations where post-closure treatment is anticipated bevond 20 
years. Several earlier working drafts of the proposed final regulations contained a 
prohibition against perpetual water treatment. BLM decided to drop this provisions 
because of the uncertainty in predicting a “perpetual” need for water treatment and the 
proven reliability of treatment technology. BLM still views long-term water treatment as 
the option of last resort and favors reclamation that incorporates pollution prevention 
measures Over treatment. This preference is reflected in the proposed final regulations 
but does not constitute a disapproval requirement. 


11.98 Comment: The times within which BLM must act to approve or disapprove operations 
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are effectively unlimited in Proposed Section 3809.411. In addition to unlimited time 
periods for BLM to take those actions, once approving a plan, BLM must publish (for an 
unspecified time) in news_apers the amount of and basis for the financial guarantee and 
then allow 30 days for public comments on that publication. No time limit is specified 
for evaluation of those comments. Proposed Section 3809.411 would cause extreme 
difficulties for the commencement of activities under Plans of Operations. The present 
regulations for plan approvals should be retained. 


Response: Section 3809.411 requires BLM response to Plans of Operations within 30 
days regarding completeness. The requirement for a separate public comment period on 
the financial guarantee has been removed. BLM does not believe mandatory time frames 
for the Plan review and NEPA analysis can be realistically set due to the uncertainty of 
many mining technical issues and the need for interagency coordination and consultation. 


11.99 Comment: In the interest of clarity and practical usage, a brief statement cn the right of 
administrative appeal and referral to the rules at 3809.800 should be included at the end 
of 3809.313 and 3809.411. At any point that an agency decision is referenced in the 


regulation, the right to appeal should be noted, and the appeal procedure cited. 


Response: Because of the many possible decision points in the process, BLM does not 
want to give the mistaken impression that only certain decisions or determinations can be 
appealed. Including the appeals language at all possible points would make the 
regulations more complicated than needed. 


11.100 Comment: Assure that the final regulations are used in the same way by both BLM and 
the Forest Service. 


Response: BLM has no authority over what rules the Forest Service might follow on 
lands under its management. 


11.101 Comment: The proposed combined increase in the federal decision time frames 
proposed in .411 are inconsistent with NRC study Recommendations 2, 12, and 16 (NRC 
1999). 


Response: The proposed review process is not inconsistent with the NRC 
recommendations. Recommendation 2 is to require Plans of Operations for all mining. 
This requirement will obviously increase the time frame for mining that is currently being 
processed under a Notice. Recommendation |2 discusses staff training, something that 
proposed section 3809.41 1 does not change. Recommendation 16 is for a more timely 
permitting process while still protecting the environment. Section 3809.411 has been 
written to state what tie permitting process is and to include the consultation suggested 
by NRC recommendation 10. Added review times, such as for financial guarantees, have 
been combined with the NEPA review where possible to make the process more cfficient. 
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The timeliness of the permitting process can be greatly influenced by the adequacy of 
information the operator provides. The proposed final regulations provide guidance for 
operators on information needs, enabling operators to anticipate agency requirements and 


11.102 Comment: Sec. 3809.41 1: The people of California have made a significant investment 
in the California State Park System. Their interest in using and protecting these lands 
does not stop because of an ownership boundary. For these reasons, the proposed 
regulations must recognize that sensitive resources and sites may be adjacent or close to 
federal public lands that may be affected by decisions under these rules. The proposed 
regulations should recognize the pctential for impacts to sensitive areas such as state park 
review process for the purpose of ameliorating or eliminating adverse impacts. Such 
consultation would allow the state to participate .» the review of mining proposals. 


Response: The regulations provide for agreements between BLM and the states on the 
processing of Plans of Operations. Agreements could include provisions for consulting 
with state land managing entities. Section 3809.41 1 provides for a mandatory comment 
period on each Plan of Operations. 


11.103 Comment: There are several problems with bonding for perpetual water treatment. 
First, there is significant risk in estimating the amount to be covered by the bond. It is 
difficult to estimate replacement and operating costs for a present-day industrial facility. 
Attempting to estimate these costs in perpetuity places the public at significant risk of 
understanding the amount of money needed to operate and replace the water treatment 
facility. If the bond is insufficient to meet the costs of operating and maintaining the 
treatment facility, the public will almost certainly be obligated to meet the deficit, or to 
bear the cost of degraded water quality if treatment is discontinued or degraded. There is 
also a potential burden on the mine operator in that if the amount bonded is 
overestimated, the profitability of the mine can be reduced. When bonds are established, 
an agency not only makes assumptions about the long-term replacement and operating 
costs of a treatment plant, but the agency must also make assumptions about the average 
inflation over the period covered by the bond and the average return-on-investment the 
bond amount will generate over its lifetime. As anyone who follows the financial 
markets knows too well, there is a considerable amount of instability and risk in both of 
investment by a single percentage point will cause a huge change on the required bond 
amount. With a bond for perpetual treatment, ultimately the public bears the risk of these 
assumptions. In addition, much uncertainty is involved in predicting what the costs might 
be, what other problems might arise, and the vehicle chosen to provide financial 
assurance. Second, there is a risk that the financial vehicle used for the bond may not be 
available or viable when it is required for treatment. Financial institutions, and even 
government institutions, have a finite life. If these institutions change significantly or 
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fail, the potential for damage (ic. water poliution) is still there, but the means to meet this 
need now falls on an institution that was not responsible for the problem. 


Response: BLM acknowledges the difficulty in calculating an adequate financial 
guarantee for long-term, continual, or perpetual water treatment. Sufficient safeguards 
would have to be built into the cost assumptions and would have a considerable effect on 
the financial guarantee amount. It would then be up to operators to decided if they want 
to proceed with the project in view of the significant financial guarantee they would have 
to provide. 


11.104 Comment: The best policy for an agency with the responsibility for water protection is 
to deny any application for a mine that includes a requirement for 2 long-term water 
treatment. The long-term risk to the public, who is the ultimate guarantor for any long- 
term cleanup, is too great. In this way BLM would be best able to “assure long-term post- 
closure management of mines sites on federal lands” as stated by the NRC report (NRC 
1999) in its Recommendation 14, quoted above. Most mines can be designed to preclude 
related to designing adequate reclamation of the mine but may also be related to decisions 
about the design of the operating mine to minimize the contamination of water. If 
preventative measure: cannot be designed into the mine, then BLM should not permit the 
mine to open. The focus of our environmental laws must be on preventing pollution and 
habitat degradation. 


Response: BLM considered an alternative that would not approve Plans of Operations 
for mining that would involve long-term or perpetual water treatment. But BLM decided 
that it is difficult at best to assess the treaiment needs upfront and that such a restriction 
might result in less disclosure of potential water quality impacts. BLM agrees that the 
mine design and operation should focus on pollution prevention measures, and the 
regulations have been written to stress this preference. Similarly, the use of some passive 
treatment systems is desirable even where pollution prevention measures have 
significantly reduced contaminant loads. BLM did not want to rule out the use of 
combined pollution prevention techniques such as source control with passive treatment 
programs. BLM believes that site-specific factors should drive the ultimate decision on 
the acceptability of perpetual treatment, both for its ability to prevent unnecessary or 
undue degradation under the new definition and for its cost to the operator. 


11.105 Comment: 3809.41 1(d) should be struck and 3809.41 1(a)(4)ii) should be changed as 
follows: BLM completes the environmental review, required under the National 
Environmental Policy Act, including detailed review of the amount of financial guarantee 
required. Amendments: Similarly, the public should be notified and given the 
opportunity for comment any time a Notice, Plan of Operations, or financial guarantee is 
amended or extended. 
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Response: Section 3809.41 1 has been changed to provide for a mandatory 30-day public 
comment period on the Plan of Operations. Comments will be solicited on the 
preliminary bond a.nounts if available at that ime. BLM believes it is more useful to 
collect comments on the operating and reclamation plans themselves instead of on the 
cost of reclamation. Substantial modifications to Plans of Operations would undergo the 
same type of review. 


11.106 Comment: Section 3809.41 1(d) requires BLM to accept comment on the amount of 
financial guarantee, and 3809.41 1(a)(4)\vi) states that BLM may not approve a Pian of 
Operations until it completes a review of such comments. These requirements will add 
extensive time to the BLM review process and increase BLM’'s workload without 
increasing the usefulness of BLM's surface management regulations. BLM and the states 
have expertise in setting financial assurance, and it is not likely that the public will be 
able to add anything to that process. Moreover, if public comments are believed 
appropriate, they should be solicited in the same manner and according to the same time 
frame that apply to other issues in the NEPA process. The financial assurance amount 
should be established through an administrative process after the NEPA process has 
closed, similar to the process used in California. The proposed subpart does not mention 
how BLM will manage or respond to these comments, implying tha: 81M must consider 
and respond to each comment. Under what conditions will BLM act on these public 
comments? 


Response: BLM has removed the mandatory public comment period specific to the 
financial guarantee. Instead, all Plans of Operations will undergo a 30-day comment 
period us part o1 the NEPA process along with whatever financial guarantee information 
exists at that time. BLM will handle comments received just as it handles other public 
comments on the Plan and environmental analysis. 


11.107 Comment? Plans of Operation are already required for exploration in the California 
Desert Conservation Area (draft EIS, Table 2-1, 2nd page). It appears not to be any 
unnecessary burden on operators to submit exploration plans and reclemation plans now. 
Why then does the draft EIS assert that developing such plans of operation “would be a 
complicated and time consuming practice” (3809 draft EIS, page 96) for BLM-managed 
lands in other parts of the western states? It is likely that most companies that operate in 
the California Desert Conservation Area (CDCA) also have operations in other western 
states and are not deterred by the requirement to prepare a Plan of Operations for 
exploration in the CDCA. 


Response: The section sited by the commenter is under Alternative 4 in the draft EIS. 
Alternative 4 requires a Plan of Operations for any activity greater than staking a mining 
claim. Alternative 4 also assumes that the operator would bear the cost of the needed 
environmental analysis for Plan review and approval. The difference between a Notice 
and a Plan of Operations is that the Plan is a federal action. For a federal action the time 
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frame for review and approval can be much greater than for a Notice, going fron: 15 days 
to 60 days or longer if consultation is required under the Historic Preservation Act or an 
EIS needs to be prepared. 


11.108 Comment: 3809.41 1(a\4) - lems Required. This section leaves the door open to abuse. 
BLM should specifically state what should be included in a Plan of Operations in Section 
3809.401 and then judge the adequacy of each of the submitted Plans using the criteria. 
Many of these requirements are just not needed for many types of activities. 


Response: BLM does state in section 3809.401(b) the information required for a Plan of 
Operations. Each Plan is judged for completeness by that criterion where it applies. But 
other information or processes may be required before a complete Plan of Operations can 
be approved. These information and processes are listed in the proposed final regulations 
at 3809.411(aX4). This list has been changed in the final regulations and can be found at 
3809.41 1(aX3). 


11.109 Comment: Section 3809.411. In particular, paragraph D is excessive. It is inappropriate 
to advertise this information to the local public. In my case, the public oppose my 
operation because they want the material themselves. It is in their best interest to derail 
the process at every opportunity. Small operations (less than 5 acres of surface 
disturbance and with no leaching facilities) must be exempt from this level of public 
public should not be involved. 


Response: BLM believes the public should be able to comment on all mining operations 
approved under Plans of Operations. A mandatory 30-day public comment period has 
been added to section 3809.411. If there is concern over the rights to mine a particular 
deposit, it mist be resolved outside the Plan review process because BLM will not 
adjudicate nghts between rival claimants. 


11.110 Comment: Any ‘implementation’ of the millsite opinion in the context of BLM action 
on a Plan of Operations under the 3809 regulations would be inconsistent with the text 
and the workings of the existing 3809 regulations. As NMA demonstrated in its May 
1999 comments on BLM's 3809 proposal, millsite acreage or ratio is not a lawful basis 
under the current 3809 regulations for BLM to disapprove or require changes in a Plan of 
Operations on BLM lands. The February 9, 1999 proposed rule continues the existing 
framework of current 3809 regulations for the immateriality of the operator's claim 
position (and how and why of the operator's maintenance of mining claims or millsites or 
use of unstaked ground) to the review and approval of a Plan of Operations. Both the 
February 9 preamble and the rule text clearly restate these principles. If BLM intends to 
change these principles, it cannot make such changes in a final 3809 rule. Instead BLM 
would have to repropose its 3809 proposal because no alternative to the existing system 
for establishing one's land and claim position is studied in the EIS or noticed for 
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comment, nor is even the idea of such a fundamental change in the regime for operating a 
hardrock mine on BLM lands noticed for comment. The only reason the issue was 
addressed in comments at all was because after the February 9 proposal (and, as to the 
BLM lands involved, flatly inconsistent with both the existing rules and the February 9 
proposal), the Interior and Agriculture Departments undertook the unprecedented and 
extraordinary action of rescinding a previously approved Plan of Operations in their 
March 25, 1999, “Crown Jewel’ letter. 


Respomse: The 3809 regulations are for the surface management of operations conducted 
under the Mining Law. If the operator has a legitimate and valid right to conduct the 
activity under the Mining Law, then the regulations are applied to make sure the 
operation does not result in unnecessary or undue degradation. BLM has not added 
anything in the final rules on millsite determinations. 


11.111 Comment: The benefit/cost (B-C) study, draft EIS, or proposed regulations are totally 
inconsistent with the findings in NRC study Recommendation 4. The NRC study (NRC 
1999) recognizes several levels of mining operations that should have an epproved Plan 
of Operations and emphasizes that certain mining operations will be approved after 
NEPA compliance with an environmental assessment (EA) and finding of no significant 
impact (FONSI), while others will be approved after NEPA compliance with an EiS. 
Effective implementation of Recommendation 4 is also strongly interconnected with 
NRC study Recommendations 2, 3, 9, 10, 11, 13, 14, 15, and 16. The B-C study, draft 
EIS, and proposed regulations need to be revised to be consistent with NRC 
Recommendation 4. The new proposed regulations and supporting documents should 
give criteria that distinguish when a Plan of Operations approved via an EA/FONS]I must 
be amended to prevent unnecessary or undue degradation. The new regulations and 
supporting documents should consider establishing a requirement that a Plan of 
Operations approved through an EIS will be modified according to site-specific criteria 
established in the EIS. 


Response: Revised section 3809.431 provides what BLM believes is a more effective 
criterion for when a Plan of Operations must be modified and is consistent with NRC 
Recommendation 4. The decision on whether a particular mining operation requires an 
EA or an EIS is based on the potential for the operation to cause significant impacts as 
c& med under NEPA, and not necessarily by the size or type of operation. Therefore, we 
Cannot set a criterion in the 3809 regulations for mines that require only an EA and mines 
that would require an EIS to approve. When an EIS-level analysis is conducted the 
approval decision often provides a discussion on the amount of change in operations the 
operator can make before a formal modification must be filed. 


11.112 Comment: NRC Recommendation 10: The experience of NWMA and NMA members is 
consistent with this recommendation. Early participation in the NEPA process by all 
interested parties, especially other federal agencies such as EPA, can help prevent | | th 
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hour delays and may, in some cases, reduce litigation over the NEPA decision. But the 
proposed rule does not address this issue. BLM must ensure that the NEPA process is 
transparent and should encourage collaboration, thereby benefitting all interests while 
avoiding last minute surprises. BLM has the authority to include other federal agencies as 
cooperating entities and any new set of regulations should direct that all relevant agencies 
be named as cooperators. Determining such agencies would be a suitable topic for the 
SCOping process 


Respouse: BLM agrees that carly involvement by all parties in the NEPA and permitting 
processes is desirable. But BLM can merely request the participation of these agencies 
and cannot make them participate as Cooperating agencies. Even when other agencies 
agree to be formal “cooperating agencies” under NEPA, there can still be problems with 
receiving timely input or with differences in agency positions on technical issues. The 
scoping process is currently used to select potential cooperating agencies. 


11.113 Comment: NRC study Recommendation 10. BLM and the Forest Service (FS) should 
require all agencies requiring permits on a mining operation to cooperate in the entire 
NEPA process, and especially scoping. The Benefit-Cost study, draft EIS, and draft 
regulations do not consider BLM and FS existing authority and responsibility under the 
CEQ regulation 40 CFR 1501.6. These documents also do not evaluate costs to other 
federal, state, local, and tribal permitting entities when adopting a priority geared to a 
BLM or FS action. 


Response: Costs to oher potential cooperating agencies are not directly within BLM's 
control and cannot be evaluated by these documents. Potential cooperating agencies can 
decline to participate because of other program commitments and thus control their own 
costs. Under 40 CFR 1501.6(b), the lead agency may give some funding to the 


cooperating agency to mitigate costs, but only to the extent that funds are available. 


11.114 Comment: Neither the B-C study, draft EIS, nor proposed regulations considered or 
discussed the issue to be resolved in NRC study Recommendation 10. Accordingly, these 
revised documents should include an evaluation of how BLM and Forest Service 
interdisciplinary teams formed to prepare an EIS do or do not include staff and agencies 
that also must issue permits. 


Response: BLM is not certain what such an evaluation would show other than 
interdisciplinary teams often include staff from other state and federal cooperating 
agencies, and would continue to do so under the proposed final regulations. 


11.115 Comment: The revised B-C study, draft EIS, and new regulations should evaluate the 
steps to be taken by BLM and Forest Service to avoid requests for new information 
collection and analytical requirements after scoping, after the draft EIS, and at the record 
of decision so that permits can be timely issued at the end of the NEPA process. 
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Response: The steps taken by BLM include explaining in the regulabons the type of 
informabon BLM might require. encouraging early consultabon with BLM to establish 
information needs, and setting a 30-day review period for BLM to give the operator a list 
of any missing informanon. 


11.116 Comment: The draft EIS and new regulations should show why BLM is not using the 
requirements of existing guidance in BLM handbook H-1790 and CBY regulation 1501.6, 
which emphasizes carly and continuing agency cooperation in the NEPA process. 


Response: BLM is following its NEPA Handbook and the CEQ regulations for 
Cooperating agencies. But the permutting process can be complicated by the willingness 
and ability of cooperating agencies to participate in the analysis. Generally, the larger 
more politically charged the project. the more difficult the interagency coordination 
becomes. 


11.117 Comment: The B-C study, draft EIS. and new regulations should show the steps, 
including any “high-level” comm nents, that BLM and the Forest Service need to 
comply with the mandate in CEQ regulation | 501.6 to resolve the issues raised by NRC 
study Recommendation |0. 


Response: Several years ago BLM. the Forest Service, and EPA signed a national 
interagency agreeinent to improve Cooperation in the processing of mineral projects. But 
interagency Cooperation 1s not something that can be mandated by the 3809 regulabons 


11.118 Comment: The revised draft EIS and revised B-C study especially need to identify and 
evaluate staff capabilities. [See NRC Recommendation 12 (NRC 1999). ] 


Response: Expert staff to process Plans of Operations varies from office to office and 
depends on other workloads. The 3809 regulatons cannot address or change staff 


capabilives. and the issue 1s outside the scope of the propised regulabons 


11.119 Comment: The proposed rule contains no mechanism (nor do its cross-referenced 
citations) that provide for public notice of the submittal of a Plan of Operations or Notice 
under the proposed regulations. But section 3809 800 of the draft provides that “Any 
person adversely affected by a decision made under this subpart may appeal the 
decision...” Without notice, how is a person or party who may be adversely affected to 
be aware of the Plan of Operations or Notice activity? Recommendation. A public notice 
procedure should be established for concerned people. adjorning property owners. and the 
public at large of the submittal of a Plan of Operations or Notice so that they can 
participate in the process. 


Response: BLM has changed the proposed final regulations to provide for a 30-day 
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minimum public comment period for every Plan of Operations. In addition, the approval 
of a Plan of Operations is a federal action under NEPA, which provides for public 
nonficaton and involvement. 


3809.412-Begin Operations 


11.120 Comment: 3809.412 BLM should notify the operator in writing. Please state whether 
BLM will notify the operator in writing. 


Response: Plan of Operations approvals provided under 3809.41 will contain specific 
information on whether and when you may start operations. The purpose of section 
3809 .412 is to advise operators that under no circumstances may they begin operations 
until the Plan has been approved and the financial guarantee provided. 


3809.415 Preventing Unnecessary or Undue Degradation 


11.121 Comment: 3809.415(b) BLM should clarify what level of incremental activity it wants 
for yudging unnecessary or undue degradation. Please address what ume increments will 


be judged. Please change “reasonably incident” to “logically incident.” 


Response: The requirement to prevent unnecessary or undue degradation applies to all 
levels of activity on public lands: casual use, Notice-level activities, and Plan-level 
activities. The term “reasonably incident” comes from the regulations at 43 CFR 3715 
and from Public Law 167, 30 U.S.C. 612. BLM needs to retain this term to maintain 


consistency. 


11.122 Comment: Plans of Operations Revise .415(c) to include the White Mountains National 
Recreation Area. This is another example of the overall flawed character of the proposed 
regulations and supporting documents. It further illustrates the lack of consideration 
given to the land ownership and special environmental conditions that apply in Alaska. 
the state with the largest amount of public and other federal lands. 


Response: The list in proposed 3809.41 5(c) presents examples of areas with certain 
levels of protection required by specific law or statute. ht was not intended to be an 
exhaustive list of all areas where such requirements exist. The local BLM field offices 
will be responsible for listing such area under the management when they administer the 
3809 regulabons. 


3809423 Length of Plan 
11.123 Comment: Successful environmental enforcement is more readily achieved when the 


responsible party trail is not cold. Recommend permits be for a specific term, possibly 
annually for “inactive” operations and 5 years for active operations. 
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Response: BLM considered issuing Plan of Operations approvals with limited penods of 
effectiveness but could mot decide upon a standard duration due to the vanability in 
mining operation sizes and types. BLM believes it is more appropnate to have the 
Operator propose an overail schedule for operations. During the Plan review and approval! 
process BLM would decide whether the duration of operations is reasonable for the 
mining plan under review. Changes could be made through Plan modifications. 


11.124 Comment: Section 3809.423 should be revised as follows: Your Plan of Operations 
remains in effect as long as you are conducting operations [delete . unless BLM suspends 
or revokes your Plan of Operations for failure to comply with this subpart). 


Response: The purpose of this section is t state that the Plan of Operations approval is 
good for the life of the proyect as described within the Plan. But should the operator fail 
to comply with a noncompliance order, BLM can revoke the Plan approval under section 
3809.602. BLM believes this action is appropriate where the operator is failing to follow 
corrective actions issued under a notice of noncompliance. 


11.125 Comment: 3809.423 How much time will BLM give the operator before revoking a 
Plan of Operations? 


Response: Proposed section 3809 .602(a) 1) provides that a revocation may be issued 
after the time frames in the enforcement order have been exceeded. This amount of time 


will vary from case to case depending on the specific cause of the violation and the 
urgency with which it must be abated. 


3809.424 Inactive/Abandone4 Operations 


11.126 Comment: Revise 424(a)3) and (4) to incorporate NRC study Recommendations 4, 5, 
15, and 16 and describe the conditions that wil] cause BLM to unilaterally terminate a 
valid Plan of Operations. An approved Plan of Operations has financial value to the 
owner/operator and can be transferred to another owner or operator as part of a total 
miming package. The Department of the Intenor should not have the unfettered ability to 
unilaterally end a financially valuable part of a mining operation. The proposed 5-year 
threshold for terminating an approved Plan of Operations 1s anothe: example where the 
Department of the Intenor has failed to property consider the economic consequences of 
unilateral cancellaon when the suspended mining operation 1s not causing unnecessary 
or undue degradation and BLM has cerufied that the financial guarantees are adequate 
Other comments on the amount of time an operation should be allowed to remain inactive 
before terminating the Plan of Operations ranged from 3 to 10 years. One comment 
suggested that the temporary closure be considered permanent only when the operator 
advises BLM that it 1s permanent. Others waggested that § years is just the nght length of 
ume. A comment was made that BLM should not just review to see if termination 1s 
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warranted but be mandated to begin termination. 


Response: BLM has incorporated NRC's recommendation on interim management plans 
into section 3809.401 and 3809.424. Because of the recognized value an approved Pian 
of Operations may have, 5 years is being allowed to pass before BLM conducts a review 
to see if the Plan should be terminated. Even after 5 years the proposed final regulations 
do not require the Plan to be terminated, only that a review be conducted to determine if it 
should be terminated. If there is adequate bonding in place, no unnecessary or undue 
degradation occurring, and a logical reason to maintain an inactive status, BLM would 
likely not terminate the Plan and direct final closure. But a Plan of Operations cannot be 
allowed to remain inactive and unreclaimed indefinitely. BLM must pick a reasonable 
time after which it can direct reclamation and closure. BLM believes that 5 years is a 
reasonable amount of time to allow most operators to maintain standby conditions. After 
5 years of continual inactivity it will be increasingly difficult to remove equipment, 


11.127 Comment: One proposed alternative approach for interim management plans: (1) An 


interim management plan should be adopted within 90 days of a decision by the mining 
company to cease operations because of market conditions or other factors. (This 
approach is taken in some state programs, such as California’s Surface Mining and 
Reclamation Act, sec. 273(h)) (2) Annually review the operation to determine if the site is 
viable to restart and assess the operator’s intent to continue operations. (3) If, after 2 
consecutive years, the operator has not stated an intent to restart mining, reclamation 
should begin. (4) If the “temporary” closure extends to 5 years, the operator has to 
demonstrate that the site wil] be reopened. Otherwise, reclamation must begin. Require 
that the operator notify BLM and the state of its intent to temporarily cease operations. 
The oper: or should be required to obtain approval of an interim management plan that 
describes what measures will be taken to comply with proposed section 3809.424(a)\ 1 \(I- 
iii). 


Response: BLM is requiring that the operator propose an inte1im management plan for 
expected periods of nonoperation as part of the initial Plan of Operations. Should the 
period of nonoperation not be adequately covered by the interim management plan, the 
operator would be required to submit a modification within 30 days and at the same time 
assure that unnecessary or undue degradation does not occur. Under revised section 
3809.424(a) the situation would be similar to that suggested by the comment: if the 
operator could not show that the site would reasonably be expected to reopen, it may be 
considered abandoned and its reclamation ordered. 


11.128 Comment: Revise .424(a)(3) to unambiguously explain the difference between inactive 


and abandoned mining operations and to conform to NRC study Recommendations 4, 5, 
15, and 16. Assure that BLM and the Forest Service are uniformly using and applying the 
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same definition. 


Response: Under the final regulations at 3809.424(a) an operation is considered inactive 
if it is not operating (mining, exploring, or reclaiming) but is following its interim 
management plan. An operation may be considered abandoned for a variety of reasons, 
including failure to follow or amend the interim management plan or 5 consecutive years 
of inactivity. Other reasons for considering an operation abandoned may include the 
inability to locate the operator or the operator's death. These provisions are consistent 
with the NRC recommendations on inactive and abandoned operations. BLM cannot 


11.129 Comment: EPA is concerned about the potential for interminable delays that may occur 
interval between cessation of mining and restoration needs to be carefully defined as part 
of the Plans of Operation. There are some difficulties in determining when an operator is 
finished mining the site. Most mining activities are price-driven in the sense that 
operators, who are sensitive to world fluctuations of commodity prices, may have to 
temporarily discontinue their operations for periods of time until prices recover enough to 
make the operation profitable. These “down times” caused by low commodity prices 
cannot be determined in advance. Nonetheless, within the Plan of Operations, there 
needs to be some criteria that determine when extractable resources have been exhausted, 
and reclamation should begin as per a predetermined schedule. EPA recommends that 


with the applicant's financial objectives and at the same time present a time line for 
Starting reclamation 


Response: BLM believes that the final regulations address EPA's concerns. Proposed 
section 3809.401 requires operators to provide a general schedule of activities from start 
through closure and an interim management plan for periods of nonoperation. The 
general performance standard in section 3809.420 requires the operator to perform 
concurrent reclamation on areas that will not be disturbed further under the Plan of 
Operations. Final section 3809.424 limits the amount of time an operation can remain 
temporarily closed without undergoing review to determine if it is abandoned. This 
combination of requirements means (1) that Plans of Operations must include an 
extraction and reclamation schedule for agency review and approval, (2) that schedule 
must describe when mine facilities would be open and when they would be reclaimed, 
and (3) that reclamation would have to occur at the earliest practical time. In addition, 
temporarily inactive operations would receive greater scrutiny with defined time limits 
for periods of inactivity. We believe that these combined requirements will promote 
timely reclamation within a defined period after operations cease yet be consistent with 
the financial objectives of the operators. 


11.130 Comment: Revise .424(b) to make it clear that the obligations of the owner/operator are 
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only those contained in the approved Pian of Operations and associated financial 
instruments. The Department of the Interior does not have unilateral authority to change 
that contract and is, as the land owner, liable for any costs above and beyond that contract 
as long as the owner/operator uses reasonable and customary methods to comply with the 
contract. Operators, as well as regulatory bodies, need to bring an operation to closure 
and not be required to monitor a site in perpetuity. Without well-defined closure or 
success Criteria, operators will have a difficult if not impossible time securing reclamation 
bonds. Assurance must be made that if an operator complies, the bond, as well as 
liability, will be released. 


Response: The comment is incorrect if the intent is to state that the operator's liability is 
limited to the amount of the financial instrument. The operator is responsible for 

with environmental standards such as water quality and air quality standards and 
reclaiming the site to the performance standards in 3809.420. The financial instrument is 
an enforcement tool to back up the operator obligations if they are unable or unwilling to 
meet the regulatory requirements. The bond does not represent the limits of the 
operator's responsibility, but merely gives BLM some level of assurance that the work 
will be performed. If the reclamation bond is not adequate to perform the reclamation 
work, the operator is liable for the unfunded portion needed to meet the minimum 

should be established as a result of the Plan of Operations review process. Once a closure 
plan has been implemented, no more work or monitoring may be needed by the operator. 
But the operator cannot be released from the liability for future problems that might 
develop on that site. 


11.131 Comment: Plans of Operations. BLM should not be mandated to forfeit the bond within 


30 days of the determination. We recommend a statement saying that BLM may initiate 
forfeiture. 


Response: Section 3809.424(a)(4) provides only that BLM may initiate forfeiture under 
3809.595. 


11.132 Comment: Plans of Operations “Inactive” status under the Mining Law may constitute 


“abandonment” under the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), where a release or threat of a release exists because of 
inadequate controls for public safety, health, and the environment. 


Response: A release or threat of release under CERCLA would also constitute 
unnecessary or undue degradation. The interim management plans required under 
3809.401(b)\(5) must address management of toxic or deleterious materials during periods 
of temporary closure, including measure needed to prevent a release or the threat of a 
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release. Operations that have a release, or threaten release, may be considered abandoned 
by BLM and subject to immediate forfeiture of that portion of the financial guarantee 
needed to stabilize the area and to prevent or correct the release. 


11.133 Comment: Plans of Operations The NRC study (NRC 1999) notes that a mining 
operation may be influenced by a variety of economic conditions such as world metal 
market prices. Accordingly, a definition that ignores economic factors will be arbitrary 
and capricious. The key decision that BLM must make is if unnecessary or undue 
degradation (UUD) is likely? The answer is not time dependent but is site specific, 
considering the ore body and status of ore extraction. The owner/operator has a second 
economic consideration that needs evaluation in any definition of temporary versus 
permanent—the financial guarantee. The owner/operator also has an outstanding 
economic investment in the mineral property interest that must be considered. As long as 
there is no UUD and there is adequate financial guarantee (both are certified by BLM in 
its annual inspection), it appears that the distinction is unneeded. If UUD is documented 
or professionally determined by BLM to be likely, then appropriate action should be 
immediately initiated by the owner/operator. 


Response: BLM agrees with this concern. That is why the regulations at section 
3809.424(a) require a review after 5 years instead of automatically mandating that closure 
take place. 


11.134 Comment: NRC report Conclusion - p. 90 [f] NMA is not opposed to procedures for 
abandonment, temporary cessation of operations, or a specified time frame for expiration 
of a notice. As the NRC report recommends, however, BLM must work with states to 
determine how best to plan and define those circumstances when temporary closure 
becomes permanent. States already have extensive experience in this area. NMA has 
concerns with the abandonment provisions as currently written in BLM’s proposal. NMA 
believes that those abandonment provisions are unwarranted in light of the provisions 
governing temporary cessation of operations and expiration of notice. A new federal 
program is not needed and would only duplicate these existing state programs and 
authorities. 


Response: BLM agrees that temporary closure is one of the items that must be 
coordinated with the states. This has been specified in section 3809.201 as one of the 
items that should be covered under federal-state agreements. But BLM believes it must 
have its own procedures in place to address ongoing problems with inactive and 
abandoned operations as documented by the NRC report. 


11.135 Comment: Plans of Operations An interim management plan is a significant burden if 
not current or not required because unnecessary or undue degradation has not occurred or 
is expected. For example, it is inappropriate to require an interim management plan in all 
Plans of Operations because of some future speculative chance that the mining operation 
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may be suspended. Further, any interim management plan prepared as part of the Plan 
application would likely not be adequate at some unspecified date since unnecessary or 
undue degradation is a factor of the ore body and ecosystem and stage of the mining 


Response: BLM believes that interim management plans do not impose a significant 
burden on operators if prepared as part of Plans of Operations. This way a single NEPA 
document and a single review process can be used to process the entire Plan of 
Operations, instead of treating the interim management plan as a Plan modification later, 
with its own review periods and NEPA documentation requirements. In planning to 
mine, operators should also be able to plan under what conditions they might temporarily 
not mine, and how they would manage the site to prevent unnecessary or undue 
degradation during the temporary closure. If conditions change at temporary closure, the 
interim management plan could be easily modified to address the new conditions or 
circumstances. More importantly, by considering possible interim management needs 
during the project planning phase, operators are better prepared to address temporary 
closure should it become necessary. 


11.136 Comment: An interim management plan should be site specific, considering the 
likelihood of unnecessary or undue degradation, and then only to the extent suitable for 
the mining operation that has suspended operations. Factors, such as the implied 
requirement to remove equipment and/or facilities are inappropriate as these are issues 
that were, or should have been considered in the BLM Plan of Operations decision for 
final reclamation. BLM needs to consider economic costs to the owner/operator. The 
revised draft EIS and revised B-C study need to clearly describe and evaluate the 
situations that BLM and the Forest Service might consider equipment or facility removal 
during temporary suspension. 


Response: It is not possible to explain in advance all situations where removal of 
equipment might be required. But under the added interim management plans submitted 
as part of the Plan of Operations, the operator will propose the provisions for storage or 
removal of equipment, supplies, and structures during temporary closures. 


11.137 Comment: Some commenters said that they did not see the need to prepare interim plans 
during periods of inactivity, as recommended by the NRC report (Recommendation 5) 
except under a genuine threat of environmental harm at an inactive site. Some commenters 
said that having a separate plan for unforeseen interim closures would be duplicative. 
Commenters also felt it was not necessary to define conditions under which temporary 
believe BLM should not define when extended periods of nonoperation should trigger 
closure requirements, even though they point out that the NRC report recommended 
(Recommendation 5) that BLM define such conditions (3809.334, 3809.424). 
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Response: BLM believes the NRC was correct and that it is appropriate to have interim 
management plans prepared for both planned and unplanned temporary closures as part of 
the Pian of Operations. BLM has defined 5 years as the longest period an operation can 
go without a review to evaluate whether final closure should be directed. This period 
gives operators a reasonable amount of time to await changes in financial conditions yet 
provides flexibility in that closure is not necessarily mandated after the 5-year period. 
11.138 Comment: BLM must be consistent with NRC report Recommendation 5. Following the 
recommendation would add clarity and provide useful guidelines. The proposed rule is 
inadequate in this regard. BLM should allow for extended periods of temporary closure. 


Response: BLM has added to the Plan of Operations content the requirement to include 
interim management plans for periods of nonoperation. These interim management plans 
could include provisions for extended periods of temporary closure and could be 
modified should the operator need to extend the planned closure period. 


3809.431 Must Modify Pian 


11.139 Comment: The draft EIS must consider impacts to existing operations and evaluate how 
existing operations would be affected by proposed changes to the 3809 regulations. The 
NWMA encourages BLM to develop a grandfathering alternative that applies to all 
existing operations. Should the revised 3809 regulations mandate prescriptive 
performance standards, some element of grandfathering is needed for both existing sites 
and sites at which a plan modification is filed in the future because it may be impossible 
or impractical to retrofit existing operations to comply with the new standards. 


Response: BLM does consider the impacts of the grandfathering provisions under each 
alternative to the level of mineral activity as shown in Appendix E of the EIS. BLM has 
developed in final 3809.433 a grandfathering approach for applying the new regulations 
to existing operations. This approach includes a review of economic, environmental, 
safety, or technical factors before applying the new regulations to Plan modifications. 


11.140 Comment: The proposed rule should delete the requirement to impose the new 3809 
program on existing facilities [proposed Section 3809.431(b), .433(b)]. These new rules 
should not apply to current mining operations. Some companies have spent millions of 
dollars to explore and put mines into operation, and the new rules will make mines 
economically unviable. It is not fair to change the rules in midstream and destroy 
people’s lives and families. 


Response: There is no requirement to impose the new 3809 rules on existing facilities in 
3809.431(b). The requirement in this paragraph is to modify the Plan to prevent 
unnecessary or undue degradation. The definition of unnecessary or undue degradation 
that was in effect when the Plan was approved would guide BLM’s determination that a 
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Plan was not preventing unnecessary or undue degradation. For operator-initiated 
modifications BLM has developed in final 3805.433 a grandfathering approach for 
applying the new regulations to existing operations. This approach includes a review of 
economic, environmental, safety, or technical factors before applying the new regulations 
to Plan modifications. 


11.141 Comment: 3809.431(b) Is this section retroactive onto private lands? This is very 
unclear. Please help the operator understand what you mean here. 


Response: No, the 3809 regulations apply only to operations on lands managed by BLM. 
See also 3809.2. 


11.142 Comment: In the preamble BLM asserts that the proposed rule eliminates the above 
“procedures” relating to required modifications because the “procedures are unnecessarily 
detailed and cumbersome” and the “proposal would allow BLM field staff flexibility to 
streamline the modification review process.” Casting the eliminated provisions as 
“procedural” is just flat wrong. These provisions, as we have just shown, provide 
justifiable and substantive protections to operators that have expended enormous sums in 
designing and build'ng facilities according to BLM-approved plans. BLM should not be 
allowed to wipe the slate clean merely because it changes its mind in a situation where all 
impacts were foresee... © the start. The existing provisions have worked well over 
time to allow BLM to protect the public lands from unforescen events without disturbing 
the legitimate expectations operators gain through approval of their plans and their 
resulting investment of significant sums in mining. There is no reason to remove those 
protections now. 


Response: NRC Recommendation 4 is that BLM revise its modification requirements to 
provide more effective criteria for modifications to Plans of Operations. NRC stated that 
neetiication 


11.143 Comment: The closure plan should include all actions to both reclaim and remediate any 
outstanding environmental issues. Bonds should adequately cover closure costs including 
long-term O&M or treatment. Definition needs to be added to glossary. 


Response: Section 3809.431(c) has been added to require modification before final mine 
closure to address unanticipated events or conditions, or newly discovered circumstances 
or information that must be considered by final reclamation. 


11.144 Comment: The agency's authority to direct an operator to modify its approved Plan must 
be subject to some constraint. BLM must reinstate procedural protections in this rule. 
Operators are entitled to due process, including some written specification on how and 
why the agency has determined that operations it previously approved as not causing 
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unnecessary or undue degradation of BLM-managed land is suddenly causing such 
degradation. The rule must require the agency to state in writing, in any such directive to 
modify a Plan, how and why the modification is being directed. Because the due process 
and notice protections in the proposed rules are insufficient, BLM's proposals are 
inconsistent with the NRC recommendation. in other words, why is the issue at hand 
unforeseen and how is the directive not simply a change in judgment about what impacts 
the agency has decided are acceptable and what are not. In addition, the agency has not 
explained how and why the existing provisions of section 3809.1-7(c) are unworkabie or 
have frustrated the agency's enforcement efforts. 


Response: The requirement under 3809.431(b) to submit a modification to prevent 
unnecessary or undue degradation would, when exercised, contain a detailed description 
on why BLM believes the modification is needed. Operators could then appeal this 
decision to the state director if they did not agree with the order of the BLM field 
manager. This approach is consistent with the NRC (1999) recommendations. This 
change is needed because although certain issues, such as acid rock drainage, may have 
been addressed during the prior Plan approval, changes in predictive techniques made in 
the 20 years since initial Plan approval now reveal past inaccurate assessments of the 
potential environmental impacts. Likewise, reclamation science and mitigation 
techniqy ave been evolving to where approaches not viable when operations were 
permitted are not only viable but essential to successful reclamation. 


11.145 Comment: Section 431 creates a separate and inconsistent standard for modifications to 


Plans of Operations by allowing BLM to require a modification to “minimize 
environmental impacts, [or to] enhance resource protection.” BLM may require a 
modification only to prevent unnecessary or undue degradation. 


Response: Section 3809.431 does not use the terms suggested in the comment, but 


requires modifications to prevent unnecessary or undue degradation and to account for 
unanticipated conditions or newly discovered circumstances or information. 


11.146 Comment: At the BLM public hearings on the proposed regulations, BLM officials 


repeatedly stated that existing operations would not be affected by the rule changes. 
Unfortunately, the language of the proposed regulations does not support this statement. 
Proposed 3809.431(b) essentially creates a Catch-22 situation for any operator. Without 
any limits on BLM's discretion, the provision provides that a Plan of Operations must be 
modified if BLM concludes it does not prevent unnecessary or undue degradation. But 
given the proposed modifications to the definition of unnecessary or undue degradation 
and the related performance standards, BLM might be able to require modification at 
anytime that may include the new performance standards. The proposed rule must be 
clarified to limit BLM's ability to impose the new performance standards on existing 
operations by the mere fact that they do not comply with the new proposed performance 
standards. 
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Response: Revised section 3809.400(a) makes clear that existing operations are exempt 
from the new performance standards. A modification required under the 3809.431(b) 
would be tied to the previous definition of unnecessary or undue degradation. 


11.147 Commment: We suggest that the regulations be changed to clarify when changing 
conditions warrant a change in operations. A single mine in a basin does not have the 
same impact as several. lt seems equitable to require changes throughout the basin rather 
than to put all of the mitigation requirements on the last mine to be permitted. 


Response: Section 3809.431(c) has been added to provide some examples of when a 
change in conditions or circumstances would require a modification. Changes would be 


allocated in response to site-specific circumstances. 


11.148 Comment: 3809.431 Most operations at some time change their Plans of Operations (for 
expansion of scale of operations, extending mine life, or, as frequently happens, an open 
pit mine finishes its life as an underground mine), so eventually most but not all existing 
mining operations will be affected by the 3809 regulations soon after they are issued. 


Response: Section 3809.433 describes how the regulations would apply to new 
modifications of existing Plans of Operations. 


11.149 Comment: Some commenters recommended no periodic reviews. Others felt that if 
BLM imposes periodic review of Plans, reviews should be no more frequent than every 5 
years. As a practical matter, Plans of Operations are amended relatively often to reflect 
undue burden on the entire industry and on BLM. Changing environmental conditions or 
standards can be considered in evaluating Plan amendments submitted by the operator. 


Response: BLM has decided not to require mandatory periodic review. Revised section 
3809.431 provides for BLM to require modifications to existing Plans of Operations to 
prevent unnecessary or undue degradation and when unanticipated conditions or 
situations anse. 


11.150 Comment: The NRC Committee recommends that BLM provide “more effective criteria 
for modification to plans or operations, where needed, to protect the federal lands.” The 
NRC report's discussion of this recommendation makes it clear that the Committee was 
concerned with provisions in the current regulations that require the BLM state director to 
for all Plan approvals is the prevention of unnecessary or undue degradation (WUD), the 
regulations should provide that a plan must be modified when UUD will result from 
continued operations under the approved Plan. Under the existing definition of UUD, this 
criterion for plan modification makes sense—plan modifications would be tniggered by 
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violations of federal or state environmental standards or a failure of the reclamation plan. 
Unfortunately, the revised definition of UUD proposed by BLM in this rulemaking would 
make this straightforward test impossible to administer because the definition is 
essentially circular (i.c. unnecessary or undue degradation is whatever BLM says it is). 
Proposed 3809.431 is unworkable and inconsistent with the NRC Committee's 
recommendation for more effective criteria. 


Response: BLM does not agree that the modification language is unworkable with the 
new definition of unnecessary or undue degradation. If anything, the definition in the 
final regulations provides a more direct basis for evaluating whether a modification is 
needed by being tied directly to the performance standards in section 3809.420, as well as 
to compliance with other federal and state laws. The Plan modification provisions in the 
were of concern to the NRC. 


11.151 Comment: A proposal to provide more effective criteria for modifications to existing 
Plans of Operations raises a couple of issues. First, is there a demonstrated need for 
additional review? It is clear that if there is a new disturbance or new operations beyond 
that of an existing Plan of Operations, a modification is already required. Second, is BLM 
staffed to handle the added workload created by periodic review? 


Response: The requirement to file a modification is not limited to just a change in the 
area of disturbance. A modification must also be filed for changes to the operation not 
already described in the approved Plan of Operations. Seemingly minor changes in the 
operation can produce environmental impacts that were not contemplated in the initial 
Plan approval and must be reviewed and aporoved before implementation. BLM is not 
proposing a periodic review under a set time frame. 


11.152 Comment: The B-C study, draft EIS, and proposed regulations fail to consider setting a 
threshold that clearly defines when an approved mining operation must be modified or 
when an approved mining operation is “temporarily” suspended and interim reclamation 
required versus “permanent” shutdown and final closure/ reclamation (see NRC study 
Recommendations 4 and 5). As a contract, the responsibility of BLM and the Forest 
contract, and BLM has so certified by decision and release of the financial guarantee for 
that project element. Under those conditions, BLM would be entirely responsible for any 
later event on the reclaimed mine area. 


Response: The regulation development did consider establishing a threshold for 
temporary and permanent closure. The regulations at 3809.424 are the result and are 
consistent with the NRC recommendations. The operator is fully responsible for any 
environmental problems that develop at the site regardless of the amount or status of the 
financial guarantec. 
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11.153 Comment: Plans of Operations Amend .431 to be consistent with NRC study 
Recommendation 4. Assure that the final modification is the same for both the FS and 


BLM and is uniformly applied. 


Response: 3809.431 as revised is consistent with NRC Recommendations 4 and |4 in 
providing a more straightforward process for BLM to require a modification and in 
addressing post-closure management needs of the mine site. BLM cannot assure that 
these recommendations would be applied to Forest Service-managed lands. 


11.154 Comment: Currently there are no serious consoquences to an operator if a change in the 
Pian of Operations is labeled a modification. If ‘modification’ of a plan means having 
one’s claim position examined under the counter-productive and unauthorized standards 
of the Solicitor’s millsite ratio concepts, then the definition becomes critical. An operator 
might forgo improvements in efficiency to its operation, including reductions in 
environmental impacts or improvements in efficiency (reducing the volume or distance of 
waste rock or ore hauls), if proposing a ‘modification’ to its existing plan would force 
BLM to get into claim position reviews never before undertaken, and never before 
deemed relevant under the 3809 regulations in the siting and environmental clearance of 
existing and planned facilities. In the same vein, if these distinctions between exempt and 

nonexempt changes to one’s Plan of Operations are to be based on new terms not now 

employed in BLM regulations, such as ‘amendment’ or ‘revision’ of a Plan of Operations, 
then those terms, too, need to be defined by rule after notice and comment. 


Response: The final regulations do not contain a set review requirement for millsite 
acreage limits. BLM would review any modification filed for a Plan of Operations in the 
context of the need to prevent unnecessary or undue degradation. The degree to which 
any acreage limitations on millsite claims and use under the Mining Law apply to a 
project for which a Plan modification has been filed would depend on the meaning of 
section 337 of the Fiscal Year 2000 Interior Department Appropriations Act and not the 
3809 regulations. 


11.155 Comment: Similarly, if BLM intends that it be notified for every minor, nonsignificant 
modification to operations, the local BLM office will be inundated with information on 
these types of insignificant changes. As Phelps Dodge Mining Company commented 
previously, BLM’s proposal to limit the scope of the changes that require notification by 
using the phrase “substanti ve change” will not work because virtually everything in a 
Plan of Operations is substantive. Moreover, BLM already has adequately addressed this 
issue and recognizes that operational exigencies often result in the need to make minor 
modifications to Plans of Operations. BLM now imposes no obligation on the operator to 
advise the agency of such changes. Revising that requirement again place: more burdens 
on the BLM staff. Consequently, the regulation needs a qualitative adjective to 
distinguish matters of minor substance from those significance that need to be reported. 
The provision must be modified to clearly state that only “significant” modifications of 
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Plans of Operations require BLM review and approval. 


Response: The test for how a modification submitted under the final regulations at 


3809.431(a) is processed does not rely on whether the project component being modified 
is “substantive,” but on whether the “change” itself would be substantive from that 
already approved. BLM anticipates that an operator could make three levels of changes 
or modifications to a Plan of Operations. The first are changes within the confines of the 
approved Plan of Operations. These changes do not require any noufication to BLM 
because they are within the scope of the existing Plan approval. The second are changes 
that, while not substantive enough to require supplemental NEPA analysis, must be 
reviewed by BLM for consistency with the approved Plan of Operations to ensure against 
unnecessary or undue degradation. The third type of modification involves a material 
change in operations, cither in extent, intensity, duration, or type of activity such that the 
change is not within the scope of the existing approved Plan of Operation and requires 
formal review and approval. This is not much different from the existing regulations. 
Operators are already supposed to be contacting BLM before making changes in the Plan 
of Operations that exceed the scope of their existing approvals. The threshold for each of 
these levels is site specific, and operators should contact the local BLM office if they 
have questions on the change in operations they would like to make. 


11.156 Comment: Plans of Operations The proposed regulations specify there shall be an 


revising the outstanding financial guarantees for the Plan of Operations. The annual 
review should specifically address the adequacy of the approved Plan in the light of actual 
on-the-ground performance. Annual review continues to be appropriate because it gives 
the operator/owner an opportunity to receive a written report from BLM that unnecessary 
or undue degradation is not occurring and is not professionally expected in the 
foreseeable future under the approved Plan. This is also the me that the financial 
guarantee 1s adequate or needs modification to recognize required reclamation 
achievements over the past year or adjustments to recognize an increase in the disturbed 
area that is beyond that in the approved Plan. it also will go along way to satisfy the 
deficiency in the ability of BLM and the Forest Service to document and timely and 
factually report on the status of mining operations to the other federal, state, local, and 
tribal entities that have issued permits for that operation as well as Congress and 
interested publics addressed in NRC study Recommendations | 1, 15, and 16. 


Response: There is no requirement for an annual review BLM will periodically review 
the operations for needed modifications to prevent unnecessary or undue degradation and 
to verify that the financial guarantee is adequate to cover the reclamation habulity 
However, because of the site specificity of the mining operations on public land, BLM 
did not feel it would be appropriate to specify a set time interval for project reviews. 


11.157 Comumenit: NRC Recommendation 4: The WMC supports this recommendation to 
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require an operator to modify a Plan of Operations if there has been a substantial change 
in the proposed activity or anticipated impacts to the environment. But the guidelines for 
when a modified Plan of Operations 1s needed should provide a process whereby some 
Changes can be handled during annual reviews aud updates to minimuze industry and 
ageacy ume devoted to evaluating minor changes. Additionally. this requirement to 
modify a Plan of Operations must be coordinated with state permitting requirements to 
avoid unneeded duplication of effort. For example, in Nevada, key permits for mining 
and exploration projects must be regularly renewed or updated. (A Water Pollution 
Control Permit must be renewed every 5 years; a Reclamation Permit must be updated 
every 3 years). The Plan modification process should be coordinated with these state 


requirements to minimize duphcabon. 


Response: Where annual or periodic reviews are used, they should be used for upcating 
agencies on operations that have occurred within the scope of the approved Plan of 
Operations. For operational changes that would exceed the scope of the approval, 
operators should contact BLM and the suitable state agency well in advance to determine 
what, if amy, modification requirements need to be followed. 


11.158 Comment: As part of its recommendation that BLM revise its criteria for modifying 


approved plans, the NRC advises that BLM must ensure that any modifications are in fact 
reasonable and feasible. If, therefore, BLM decides to implement the NRC study's 
recommendation that it modify the critena for plan modifications, BLM must also 
implement the study's recommendations that the modified cnteria contain feasibility and 
reasonableness limits on what modificavons BLM can require. 


Response: The criterion change from the existing regulations is that the modification is 
needed to prevent unnecessary or undue degradation. This change does not 
fundamentally differ from the existing regulations, but involves less review by the state 
director on whether the issue should have been addressed previously The change 
acknowledges that operational information often gives new informaton or circumstances 
that could not have reasonably been known when the initial Plan of Operatons was 
approved, especially for operations whose duration exceeds 20 years. The critenon is still 
to prevent unnecessary or undue degradation. Nor can this provision be used to apply the 
new definition of unnecessary or undue degradation to preexisting operations. 


11.159 Comment: Proposed 43 CFR 3809.431. The proposed rule is vague in defining under 


what circumstances a modification would be required. Clearly the creation of a new 
facility (waste rock dump, heap leach pad, etc) or expansion of an existing facility would 
require a plan modification, as provided for in proposed 3809.433. In addition, the 
following kinds of activites should tngger plan modifications and review Boundary 
adjustments, Changes in a financial assurance, temporary closure (which would tngger a 
modification for “interim” operations ) 
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Response: BLM docs not intend for administrative actions, which do not approve or 
CTeate any on-the-ground impacts, to tngger a Plan of Opcrations modification such that 
the NEPA analysis would need to be supplemented or the public comment period would 
need to be reopened. Exampics of such administrative actions include a change in 

_p-. ao, financial assurance adjustments, property boundary changes, or enforcement 
ct as. These actions are clearly within the scope of implementing the approved Plan of 
Operations. A modificaton would be triggered by the material change in operations 
outside the scope of the existing approved Plan of Operations, or by unexpected events or 
conditions that require such changes as described in revised section 3809.431(c). 


3809.432 Modification Process 


11.160 Comment: Under 3809.432(b), BLM should give a facility operator an approval or 


disapproval to a requested plan modification. The degree of administrative review would, 
of course, vary, depending on the magnitude of the requested plan modification, but a 
facility operator should be :nformed that a requested plan modification has been either 
approved or disapproved. Otherwise, the facility operator may be operating unknowingly 
in violation of approved permits. 


Response: BLM agrees that operators need to be advised of the outcome of their 
modification requests. Under 3809.432(b) BLM will notify operators of the acceptance 
Or reyecton of proposed nonsubstantive changes in Plans of Operations. BLM does not 
intend to issue approvals or denials of minor changes but to merely screen them for 
conformance with the exiting approved Plan and advise operator if changes are acceptable 
without undergoing the formal review and approval process in section 3809.432(a). 


11.161 Comment: The proposed rule should clarify the scope of its Plan Modification rule to 


proposed Section 3809.40]. 


Response: For a modification, al! applicable information in section 3809.40] must be 
provided. 


11.162 Comment: The new regulations do not address the issue of modifications when a Plan is 


under appeal We recommend that BLM deny any substantial amendments until appeals 
are settled and that this provision be added to the proposed regulations. 


Response: Under current procedures, when a BLM decision 1s under appeal before the 
Intenor Board of land Appeals (IBLA), BLM does not take any other action on similar 
matters. For example, if a modification approval for a mine expansion is under appeal 
before [BLA, BLM would not approve a second modification while the appeal on the first 
one is still pending. The exception to this requirement is that BLM can still take 
whatever action needed to prevent unnecessary or undue degradation 
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11.163 Comment: 3809.432(a) Define “minimally.” BLM is applauded for not requesting 


more public comment on the financial guarantee amount under this subpart for a 
modification to a Plan of Operations that does not or only minimally changes the 
financial guarantee amount. But because the word “minimally” is open to differing 
interpretations, it would be helpful if BLM would pick a certain percentage of the 
guaranteed amount (20% or 80% were suggested) in not triggering public comment. Or it 
should mean that if the scope of the land disturbance has not changed, or the 
imaprovements to the land reclamation can be achieved by allowing the modification, this 
should be minimally. Also, BLM should use the NEPA compliance process to determine 
whether the proposed modification is “minimal.” If a supplemental EIS is required, it 
would not be minimal; whereas if only an environmental assessment/finding of no 
significant impact (EA/FONSI) is required is would be minimal. Or BLM shouid not 
solicit public comment on the financial guarantee unless the proposed change in the Plan 
of Operations triggers an EA or EIS. 


Response: In response to comments on proposed section 3809.41 1(d), BLM has 
removed the requirement for public review on the amount of the financial guarantee. 
BLM has also deleted reference to public review from the last half of proposed paragraph 
3809.432(a), which included the term “minimally.” Therefore, comments on defining 
this term are no longer relevant. Plan modifications processed under the final regulations 
at 3809.432(a) would still have public comment periods, and comments on the financial 
guarantee can still be provided during the 30-day comment period. 


11.164 Comment: Define “substantive.” Revise .432(b) to define a substantive change as one 


that does not require either an EIS or a supplement to a prior EIS and include this concept 
in 3809.5. it is self-evident that the proposed change is not substantive when BLM uses 
an EA/FONSI for NEPA compliance. 


Response: A substantive change is one that exceeds the scope of the approved Plan of 
Operations. It may require that either the EA or the EIS analysis be supplemented. Even 
if the impact is not significant and can be analyzed by an EA, the change could be 
substantive compared to the initial approved Plan of Operations. 


11.165 Comment: Requiring such detailed Plans to be submitted increases the likelihood that 


when circumstances encountered differ from those projected by the exploration work, the 
details of the Plan will require changes. Under the drafi rules, any substantive change 
may require reinitiation and completion of the same process required for initial Plan of 
Operations approval. Section 3809.432. This process can obviously be extraordinarily 
expensive and time consuming. The draft rules should either reduce the level of detail 
required in Plans of Operations or should ease the procedural requirements for Plan 


Response: BLM notes that though a substantive change may require review and approval 
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similar to the process followed for the initial Plan of Operations, only the information 
pertinent to the modification need be submitted under 3809.401(b). Furthermore. the 
NEPA analysis for the modification may be able to use or supplement existing 
information requirements in section 3809.401 are overly detailed. Plan: of Operations 
may be proposed in a manner that preserves the flexibility of operators to make minor 
adjustments without exceeding the scope of the Plan approval. 


11.166 Comment: Proposed 3809.432(b) would require operators to go through the formal 


BLM approval process before implementing any “substantive change” to their approved 
operation plans. That requirement is a substantial departure from the existing 3809 
program, which requires review and approval only of “significant modification{s].” We 
do not know whether BLM intended the term “substantive” to mean the same thing as 
“significant.” But Newmont Gold is concerned that the term “substantive” can fairly be 
construed as meaning any change that is not strictly procedural. Thus, were the word 
substantive to remain in the regulations, an operator might have to go through a formal 
BLM approval process to add 10 square feet to a storage shed. That would simply waste 
both the operator’s time and BLM’s resources. We urge BLM to rewrite 

3809.432(b) to clarify that only “significant” changes to a Plan of Operations require 
formal approval. 


Response: A substantive change or modification is one that is outside the scope of the 
approved Plan of Operations. It is very similar to the “significant modification” under the 
existing regulations. But BLM decided to use “substantive” instead of “significant” 
because of the potential for confusion over “significant impacts” as used in NEPA to 
trigger preparation of an EIS. It has never been BLM's policy or intent under the existing 
regulaticus that a change has to exceed the EIS significance trigger before a modification 
is required. The use of the term “substantive” removes the potential for this confusion. 
For the commenter’s example, if the size of the storage shed were an issue during Plan 
approval such that a specific size criterion had to be established to meet the performance 
standards, then, yes, an increase in its size would require a modification under 
3809.432(a). 


11.167 Comment: Review Process for Modification of Plans of Operations. 3809.432 should be 


modified to include time frames for BLM’s review. BLM needs to return to the current 
Operating changes are made constantly as a matter of course. The new regulation should 
not create a system that even implicitly requires the operator to constantly barrage the 


Response: For a substantial modification, BLM would follow the time frames for review 
in section 3809.411. BLM recognizes that day-to-day operations often include minor 
changes. But anytime the operator makes a change in operations that goes outside what 
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was provided for in the approved Plan of Operations, the change is substantive and the 
operator must contact BLM. If the substantive change is sufficient to require more 
analysis under NEPA, then it is processed in the same manner as the initial Plan of 
Operations. If the change is a minor modification consistent with the approved Plan of 
Operations, it can be handled expeditiously as a compliance matter between the operator 
and BLM. 


11.168 Comment: The term “substantive” just does not make sense in this usage. Virtually 


everything in a Plan of Operations is substantive. The regulation needs a qualitative 
adjective to distinguish matters of minor substance from those of significance. The 
provision must be modified to clearly state that only significant modifications of a Plan of 


Response: The operative part is substantive “change,” which is a change from the 


approved Plan of Operations. BLM does not want to use the term “significant” because 
of possible confusion with the NEPA threshold for preparing an EIS. 


11.169 Comment: BLM does not permit small miners to make minor modifications to approved 


Pians of Operations without requiring extensive reprocessing. Because NRC has reported 
something other than what actually does occur for all small miners, they have therefore 
failed to comply with P.L. 105-27. And, becaus. NRC has failed to comply with P.L. 
105-227, the NRC study is unreasonable, and as such it cannot be incorporated. 


Response: The final regulations would apply to all Plans of Operations, those of small- 
scale operations as well as large-scale operations. Modifications to Plans are judged on 
an individual basis as to the need for more environmental review. BLM is not certain in 
what respect the NRC report has misrepresented the process for small miners. But since 
Congress has required that BLM rules not be inconsistent with the NRC 
recommendations, BLM must consider to the NRC report in any rulemaking. 


3809.433 New Modification to an Existing Plan 


11.170 Comment: We cppose BLM's proposed revisions to the 3809 regulations because they 


will require changes and revisions to extensions and modifications of previously 
approved Plans. 


Response: Previously approved Plans would be subject to the new regulations under a 
practicality test at 3809.433. If applying the new regulations to modifications of 
previously approved Plans were not practical for economic, environmental, safety, or 
technical reasons, it would not be required. 


11.171 Comment: The proposed rules allow BLM to apply the proposed new performance 
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standards to existing facilities when they are modified. The addition of new and detailed 
federal standards that could be applied to future expansion or modifications of existing 
raises a serious concern that new federal standards will be applied retroactively to 


Response: The new performance standards would not be applied to modifications of 
existing mine facilities if they could not be practically incorporated taking into account 
economic, environmental, safety, and technical factors. See final 3809.433(b). 


11.172 Comment: Firm language is needed to ensure that new units and all modifications 


follow revised regulations. 


Response: The new rules for project administration elements such as reclamation 
bonding and enforcement would apply to all existing operations and future modifications. 
The new performance standards would not be applied to modifications of existing mine 


facilities if they could not be practically incorporated taking into account economic, 
environmental, safety, and technical factors. See final 3809.433(b). 


11.173 Comment: BLM always has had and will retain the ability to inform operators that their 


Plans are incomplete and require more information. The effective date of the rule as a 
cutoff is really the only date that recognizes the time and effort placed into Plan 
development by the operator. The Plan “modification” transition provisions also are 
unworkable and must be changed. Here BLM proposes to make the new rules applicable 
to existing facilities that apply for a Plan modification. This proposal seems 
counterproductive if BLM's goal is the prevention of unnecessary or undue degradation. 
This transition provision gives no incentive to remove or update older facilities, thereby 
avoiding or significantly reducing additional surface disturbance. Grandfathering 
additions to existing facilities provides an incentive that will likely result in upgrading 
those facilities and reducing total disturbance to surface resources on the public lands. 
Modifications of existing facilities should be under existing law. Finally, BLM asked 
whether it is creating too much confusion with the transition provisions that allow 
different facilities at the same operation to function under different rules. The answer is 
yes, and the preferred solution would be to grandfather all existing operations and their 
modifications. The confusion is far preferable to the blanket imposing of new standards 
at all operations. 


Response: In the final regulations BLM has provided for an exemption from the 
performance standards for a modification to which the standards cannot be practically 
incorporated. But BLM believes that modifications to existing mines should incorporate 
the performance standards whenever practical. During review and approval of a 
facilities over building a new facility, in evaluating the potential for unnecessary or undue 
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degradation. 


11.174 Comment: Preparing a mine project's Plan under the current rules involves tremendous 


amounts of time and effort. The changes to the 3809 rules being proposed by BLM could 
trigger significant added investment (of money and time) to conform the Plan of 
Operations to the revisions. The proposed transition provision would require that 
operators who have already submitted Plans of Operations for which EAs or draft EISs 
have not been made available, would be obligated to conform their projects to the revised 
which BLM has not released EAs or EISs to begin the approval process anew without 
regard to the circumstances of the operation or activity. The proposed requirement is 
evidence that BLM has not evaluated the resources that companies invest in submitting 
Plans of Operations for approval. Barrick recommends that the new requirements should 
apply only to the submission of new Plans of Operations after the effective date of the 
new rules. 


Response: BLM has considered the comments on this issue and the amount of resources 
companies invest in submitting mine plans. We have changed the final regulations to 
allow for Plans of Operations submitted before the effective date of the final regulations 
.J continue under the previous 3809 regulations’ Plan content and performance standard 
requirement. Furthermore, we have changed 3809.433(b) to exempt modifications to 

or technical factors that would make it impractical to apply the new performance 
standards. 


11.175 Comment: Under the Proposed Action , if an existing facility is modified after the 


effective date of the proposal, the entire modified facility (not just the modified portion of 
it) must generally be retrofitted to comply with the new performance standards unless this 
is not “feasible.” The draft EIS never addresses the impacts that could foreseeably result 
from this provision. For instance, if more environmentally protective processes become 
available in the future, an operator might be hesitant to incorporate them into an existing 
facility for fear of having to retrofit the entire facility in all respects. Or, if an operator 
wants to expand operations, rather than modify (and thereby retrofit) an existing facility, 
it may decide instead to build an entirely new facility, thereby resulting in more 
environmental impacts than a modified but non-retrofitted facility. The draft EIS never 
assesses these or other potential environmental impacts reasonably likely to result from 
the modification provisions of the different alternatives. 


Response: BLM did consider the impact of the proposed regulations on existing 
operations in EIS Appendix E. The impact was rated as a moderately negative to small 
open pit mines, and as a low negative to large open pit mines, in part because of the 
this provision would result in increased environmental impacts. As part of the 
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modification review process to determine whether unnecessary or undue degradation 
would occur, BLM would consider the environmental tradeoffs should the operator 
propose building a new facility versus expanding and retrofitting an existing facility. The 
provision in 3809.433(b), allowing for a demonstration that applying the final regulations 
to the entire facility is not practical should mitigate the impact on most operators while 
determining the environmentally preferred approach for mine expansion. 


11.176 Comment: 3809.433(b) If the layback is on patented ground, does this apply? Which 
road widenings are covered? How much deviation on a day-to-day basis is the operator 
allowed to grade the grades, and is this considered to be road widening? 


Response: The existing and final 3809 regulations do not apply to private lands and 
minerals, even if those lands are within the project area. Therefore, a modification would 
not be required for a pit layback totaily on private lands. But if the layback on private 
lands causes some change in activity on BLM-managed lands, such as increased waste 
rock disposal or expanded leach pad areas, then a plan modification would be needed for 
should be written into the Plan of Operations and the overall specified road width should 
consider such activities. If the Plan of Operations calls for a road with a certain 
maximum width and you want to grade it to exceed that width, then you would be 
widening the road and would require a modification. 


11.177 Comment: Proposed Section 3809.433 would cause the new performance standards to 
apply to a “new facility” within an operating area of a Plan approved before the effective 
date of these regulations. Similar requirements would apply to expansions of existing 
facilities unless BLM determines that it is not “feasible” for “environmental, safety, or 
technical reasons.” Economic reasons would not prevent applying new performance 
standards to new or expanded facilities within an existing operation. Both of these 
requirements should be modified so that the proposed regulations would not apply to any 
activities within an “integral operating area” covered by an approved Pian or by a Plan 
submitted to BLM at least 18 months before the effective date of the regulations. An 
“integral operating area” could be defined as “an area containing the operations related to 
a single mine or mineral processing complex.” Plans of Operations and the economics of 
established operations are based upon requirements and laws at the time those Plans and 
operations were developed. 


Response: BLM understands that the economics of a specific operation were determined 
by the regulations in place at the time the project was first approved. That is why BLM 
believes it is appropriate for the regulations to apply only to new or expanded activities 
and that existing operations be “grandfathered..” But the expansion of existing operations 
has to transition to the new regulations. BLM believes that the provision in paragraph 
3809.433(b) provides a reasonable transition approach allowing the operator and BLM to 
consider whether a certain measure can be applied in a feasible or practical manner that 
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would not unduly constrain the operator. The provision has been revised to replace 
“feasible” with “practical” to account for the economic factors that must be considered. 
BLM does not believe it is needed to introduce the term “integral operating area” into the 
regulations. Project area and the description of activities covered by the Plan of 


11.178 Comment: Plans of Operations Section 3809.433 contains some of the ‘if...then’ 
standards in this proposed rule criticized above in our general comments on transition 
principles. The preamble asks (p.6440, col.2) if [BLM] “would be creating too much 
confusion by setting up a situation where one set of regulations governs part of an 
operation and another set governs another part.” Yes, it will generate confusion in 
inspection and enforcement and baffle anyone in the public accompanying an inspector. 
But the question bypasses one of the more serious points in our general comments above. 
It is not simply parts of “an operation” that may be under different standards, it is parts of 
the same, integrated “facility” - an individual milling unit, an individual pit, a leach pad, 
or a waste rock repository. The threshold we propose (ic. the regulations in effect when 
a Plan of Operations is submitted must govern the plan and subsequent modification) 
avoids such confusion; the agency's does not. 


Response: BLM does not believe that allowing operations to continue to expand or 
modify indefinitely under the old regulations to be a reasonable transition approach. 
Given the incremental nature of mining and the need to achieve economies of scale, it is 
not uncommon for Plan of Operations modifications to be larger in size and scope than 
the initial approved Plan of Operations. The regulations at 3809.433(b) provide a 
reasonable test of practicality in applying the new requirements to future modifications of 
existing mine facilities. BLM believes that as long as the overall facility design and 
operating parameters are clearly laid out in the approved Plan of Operations, the BLM 
inspector should be able to discern the appropriate requirements. 


11.179 Comment: 3809.433 (a). Should a modification of part of an existing plan be the basis 
for revising the entire Plan to avoid confusion for BLM on what regulations govern what 
part of the Plan. The owner/operator has a myriad of permits, permit expiration dates, and 
permit terms and conditions for a mining operation. Accordingly, the test of whether it is 
better or worse to have different regulations for different phases of the mining operation 
should be left to the owner/operator. Training of BLM professional staff and good file 
documentation by the responsible BLM field office should eliminate any reasonable 
chance for confusion on what standards and requirements apply to which mining 


Response: The operator could propose that the modification be conducted under a single 
set of standards that meet the regulatory requirements. But as long as the overall facility 
design and operatin, .. _sters are clearly laid out in the approved Plan of Operations, 
the BLM inspector should be able to discern the appropriate requirements for each facility 
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or part thereof. 


11.180 Comment: Under a literal reading of the proposal, operators who wish to modify a 


facility to incorporate new environmentally protective technology could do so only if they 
first retrofit the entire facility to comply with all of the proposed performance standards 
or established to BLM's satisfaction that retrofitting is not “feasible.” In such 
circumstances, the operator would likely not instal] the new environmentally protective 
technology. For these reasons, the new rules should at most apply only to the modified 
portions of an existing facility, unless, of course, the operator can show that doing so is 
not appropriate for environmental, safety, technical, or any other reasons. It would not, 
for example, make sense to apply the new rules where they would not change the 
environmental impact of the facility as a whole or would be disproportionate to the scope 
of the requested change, e.g. lining a small addition to an existing unlined tailings 
impoundment-—even if this were technically possible. 


Response: BLM agrees with the comment and notes that the intent of 3809.433 is not to 
apply the new regulations to the entire mine facility, but only to the portion that is being 
modified and only if the application of the new regulations is practical. The final 
regulations have been revised to clarify that the requirement applies to the modified 


11.181 Comment: Under proposed 3809.433(b), an existing facility (such as a waste rock dump, 


leach pad, impoundment, or mine pit) that is modified after the effective date of the new 
3809 program would be subject to the new performance standards unless the operator can 
demonstrate “to BLM'’s satisfaction (that) it is not feasible to apply [the new standards] 
for environmental, safety, or technical reasons.” It appears that, under this provision, the 
entire “modified facility” (not merely the modified portion of the facility) must comply 
with the new standards. If so, the regulation imposes too great a burden on operators. An 
operator who has had its Plan approved by BLM under the existing rules and who has 
been operating accordingly, should not be required to shoulder the enormous burden of 
showing that it is not “feasible” to completely retrofit existing facilities for economic, 
safety, or environmental reasons. The term “feasible” can be interpreted to mean that it is 
not possible—absent bankrupting the company—to accomplish a given result. This in turn 
could mean that an operator could be required to expend enormous sums to retrofit an 
existing facility merely because it wanted to make a minor change to the facility. There is 
no acknowledgment in the preamble that BLM has even considered economics as one of 
the criteria for applying a new standard to modification of an existing facility. If, for 
instance, an operator wished to expand the size of an existing pit beyond that described in 
an approved plan, it could suddenly find itseif subject to a backfilling presumption for the 
whole pit and a new requirement to “minimize” water quality and quantity impacts. A 
similar situation would exist if the operator wished to expand an existing tailings 
impoundment or add a lift to a waste rock pile. To avoid that result, an operator might 
build an entirely new waste rock pile or impoundment (rather than modify the existing 
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Response: In most places where BLM used the term “feasible” in the proposed 
regulations it intended to include economics as a component of consideration. The term 
“feasible” has been modified by “technically” and “economically” as appropriate 
throughout the final regulations. Under 3809.433(b) “practical” has replaced “feasible” 
to acknowledge that economics (cost) is one of the factors that will be considered in 
deciding to exempt a modification of an existing mine from the performance standards. 
The backfilling presumption has been removed from the performance standards. 
Backfilling considerations do include mine economics as one of the factors in 
determining whether to require mine pit backfilling. 


11.182 Comment: The regulations must be clarified regarding whether, when an amendment is 
filed, only the amendment :s subject to the 3809 regulations or the amendment opens the 
entire Plan of Operations for the new 3809 regulations. 


Response: The review and approval are for the amendment, or modification, being 
proposed, and do not open the entire Plan of Operations to reapproval under either the 
existing or new regulations. But while the modification is what would be review and 
approved, the scope of the NEPA analysis must consider the cumulative impacts of all the 
past actions. 


11.183 Comment: We are concerned that decisions made and compromises wrought in the Plan 
approval process, regarding facility siting and operation, will simply be undone by a 
directive to modify the Plan after the operator has invested in opening the mine under the 
terms of the original approval. 


Response: BLM notes that, while subject to modification as needed to prevent 
unnecessary or undue degradation under the existing regulations, existing approved 
facilities would not be required to change from the old performance standard to the new 
standards. The modification under 3809.433(b) applies only the new performance 
standards to that portion of the new facility being modified, and does not mean that the 
entire facility would be subject to new requirements. 


11.184 Comment: Section 3809.433 would apply the performance standards of the new 
regulations to a new facility such as a new development rock repository or to the 
expansion of an existing facility such as a mine pit. WRC believes that new standards, 
particularly as stringent as in the proposed regulations, should not be applied to existing 
operations whether or not those existing operations are being conducted under the 
existing regulations. An example of the unworkability of a rule such as that proposed 
would be for an open pit mine working on private land but requiring a small area of BLM 
land for a slight expansion of the pit slope. Section 3809.420(c\7) would allow BLM to 
require backfilling of the part of the pit that expanded onto BLM land. This, of course, 
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would require backfilling the entire pit, even on the private land part of the mine, even 
though only a munuscule area of BLM land may be involved. 


Response: The backfilling situation described above, with a large amount of private 
land, is a good example of where BLM would allow for an exclusion from the new 
regulations as specified in 3809.433(b) on the basis of practicality. Other mine design 
and operaton aspects would be reviewed in a similar fashion and a determination made 
on the practicality of applying the new regulations to the modification. 


11.185 Comment: This incompatibility between new standards and existing facilities is clearly 


seen in the “If. Then” chart for modification of existing facilities (64 Fed.Reg. at 6462). 
The expanded plan content requirements and more stringent performance standards of the 
proposed rules would apply, according to proposed (section) 3809.433, to the “layback of 
a mine pit” at a previously approved operation. Thus, the presumption in favor of backfill 
in the new performance standards applies to permitting the new portion of an existing pit. 
How then does the proposed rule work? Will BLM agree not to apply that standard 
because it is not “technically feasible” to backfill the new portion of the pit, by itself? Or 
is it technically feasible because backfill of the new portion can be accomplished by 
backfilling some or all of the rest of the pit (i.e. the existing facility to which the rules are 
not supposed to apply under 3809.400)? 


Response: The final regulations have removed the presumption for pit backfilling. Each 
situation would have to be examined or its own merits. In the example cited, since the 
3809 regulations apply only to BLM-managed lands, backfilling the BLM lands would 
not be practical without concurrence from the regulatory agency responsible for the 
activity on private lands. 


11.186 Comment: Plans of Operations Existing facilities with an approved Plan of Operations 


are not subject to the proposed 3809 reguiations when finalized. In addition, any existing 
modification proposals should likewise not fall under these revised 3809 regulations, 
contrary to the proposed 3809.433. Otherwise, an operation would be subjected to 
different environmental performance standards, expanded public participation, differing 
financial guarantees and other related matters. This would lead to confusing regulatory 
requirements at the same site and to potential regulatory conflicts in requirements. 


Response: The only areas where there might be different requirements are in 
performance standards. Even here the differences are not pronounced. Other aspects of 
the new regulations such as financial guarantees and enforcement apply to both existing 
and new operations. 


11.187 Comment: It could be difficult if not impossible from a technical and economic 


perspective to retrofit existing designs for future additions to existing facilities and 
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systems to mect the proposed performance standards. For example, if there are 
modifications to an existing leaching system (ic. more leach pad construction), it may be 
impossible or cost prohibitive to reconfigure a surface drainage system for an entire 
leaching system to actueve the proposed | 00-year, 24-hour design requirement for 
solubon containment. 


Response: Because BLM recognizes the potential for this difficulty, the revised 


regulations at 3809.43 (b) allow for waiving this requirement if you demonstrate that it 1s 
not practical. 


11.188 Comment: Presumably, an option may not be feasible for cost reasons. But such relief 


would be minimal. BLM will face a substantial practical problem if it attempts to 
implement to different standards for different components of the same facility. Rather 
than create such administrative difficulues, BLM should revise the proposed rule so that 
the new requirements apply only to new facilities that have not yet submitted Plans of 


Response: Economics (cost) has been incl ded in 3809.433(b) as one of the factors used 
to determine the extent to which modifications to existing facilities are exempt from the 
performance standards of the new regulations. BLM has also revised the final regulations 
to not apply the performance standards or plan content requirements to Plans of 
Operations that where submitted to BLM before the effective date of the final regulations. 


11.189 Comment: The proposed rules should not apply to existing or pending Plans of 


Operations or to modifications to such Plans. The mining companies object to any 
retroactive application of the proposed rules. If it proceeds to finalize the proposed 
rulemaking despite the extensive opposition, BLM must clearly specify that where an 
operator has filed a Plan of Operations before the effective date of the regulations, the 
operation and plan are subject to the existing subpart 3809 rules. This is particularly 
important where BLM already has pending Plans of Operations on file for approval. 
BLM’s delay in processing such plans or accompanying NEPA documentation should not 
penalize operator. 


Response: BLM has changed the proposed rule to read as you suggested. If the 
modification was filed before the effective date of the final rule, the new Plan content 
requirements and performance standards do not apply. See revised section 3809 434. 


11.190 Comment: Apart from our objections to the presumed backfill performance standard on 


its merits, this example shows how this transition provision is both unworkable and bad 
public policy. Where, at minimum, is economics as a consideration? If the Plan 
modification (whether for a new or modified facility) is essential to maintenance of the 


operation, it is neither good public policy im the rural western economy nor good mineral 
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resource conservation to deny a mune-sustamming Plan modificanon because i cannot meet 
a performance standard promulgated after the mining operation began. Our cntucism of 
this aspect of the transition rules 1s consistent with our criticism of fixed performance 
standards gencrally—what is unnecessary or undue in one locabon may be necessary and 
due at another mine under different circumstances. The statute allows this, the proposed 
rules, it appears, do not. But in the transition Plan modification context the problem is 
magnified by BLM's unworkable proposal to have different standards apply to mtegrally 
related portions of the same “facility” such as a pit, leach pad, or mill complex. 


Response: BLM agrees that what is unnecessary or undue al one location may be duc 
and necessary at another. BLM disagrees that the performance standards are “fixed™ and 
somehow do not allow for the consideration of site specifics. If anything, the 
performance standards overly rely on subsequent project-level, site-specific analysis, to 
give them substance. Regarding transition for modifications to existing operations, 
economics are considered in the final regulations at 3809.43(b), which allows for a 
demonstration that apphcation of the new performance standards would not be 
“practical.” 


3809.434 Pending Modification for New or Existing Mine Facility 


11.191 Comment: In 1996, before BLM proposed any changes to 3809, Cortez Gold Mines 
submitied a Plan of Operations to BLM to amend its pipeline operatons to incorporate 
some new facilities for its south pipeline proyect. BLM proposed rule amendments on 
November 26, 1996. Now, after more than 2 years and 4 months and significant expense 
on the part of both BLM and Cortez in preparing an EIS, Cortez alone has spent more 
than $2.7 million on contracts for EIS preparation. We have no assurance that a draft EIS 
will be released to the public before the effective date of the proposed rules. According to 
the proposed rules, should this occur, and the draft not be released to the public before the 
effective date, the south pipeline Plan of Operations would have to be revised, performed 
with the new rules. And the new performance standards under the rules would be 
imposed on this project. There is no criteria given within the proposed ruling as to why 
this would be required. Revising the south pipeline Plan of Operations to conform to the 
expanded plan of requirements and modifying the plan and the draft EIS to incorporate 
the new performance standards would significantly delay the project approval and cause a 
sigruficant added expense to Cortez, assuming the proyect remains economically feasible. 
We believe that it is unreasonable to put at msk projects well into the permutting process 
in both ume and dollars by applying these proposes rules retroactively and request that 
the proposed rules not be applied to pending Plans of Operations for which an EIS is 
being prepared 


Response: In the final regulatvons, BILM has deleted the requirement that the 
performance standards and Plan content requirements be applied. As long as a 
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substantially complete Plan of Operations 1s submitted by the effective date of the final 
regulations, the old plan content and performance standards will apply to its review. All 
other provissons of the final regulatvons would apply. 


11.192 Comment: The proposed rule should delete the unfair NEPA document publicaton 
requirement tngger to grandfather proposed Plans of Operatons and modificabons 
submitted but not final at the time the proposed rules become final (proposed Section 
3809434, 435.) 


Response: The requirement as been deicted as suggested. 


11.193 Comment: BLM is making these three subsections too complicated, burdensome, and 
cumbersome. If the new facility or modification can be completed under an EA/FONSL. 
wen the standards in effect at the time of Plan approval should apply If the modification 
or new facility requires an armendment to the EIS prepared for the onginal decision by 
BLM, then the supplemental EIS should determine the extent, if amy, to which the new 
regulations apply. For example. if a modification would result in fewer air emissions, why 
should the owner/operator be required to submit an enturely new Plan of Operations. Nor 
would having to submit a new Plan of Operations be consistent with the NRC study 
findings and recommendations, especially Recommendations 4, | 1, 14, 15, and 16. 
Revise 433 to apply the concept that when a new or modified facility causes the 
preparation of an EIS or a supplement to an existing EIS, the reasons for the EIS 
determine the extent, if amy, new standards are appropnate. Conversely, if the proposed 
action can get BLM approval with an EA/FONSL the regulations of the existing BLM 
authorization would continue in full force and effect. 


Response: BLM considered having a NEPA criterion such as EA/supplemental EIS for 
when . > apply the new regulations to a modification, but we did not adopt it because of 
potentia! prublems with consistency Instead, BLM has simplified these sections. 
Section 3809.435 has been combined with section 3809.434. The cutoff for applying the 
rule to pending modifications has been relaxed from the NEPA document publication 
date to the effective date of the final regulations. If your modification was filed before 
the effective date of the new rules, it remains under the old Plan content and performance 
standard requirements. Practicality has also been added as a criterion to 3809. 43\(b) for 
determining the applying of the new regulations to existing facility modifications. These 
changes would improve the workability of the regulations. Nowhere do the regulations 
require an entirely new Plan of Operations for a modification and certainly not for one 
that decreases impacts. The final regulations are not inconsistent with NRC 
recommendations on improvement in the modificaon process to quickly address 
environmental concerns. 


11.194 Comment: Proposed Section 3809434 defines the applicability of the new performance 
standards to a pending modification of a Plan of Operations to build a new facility such as 
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a road within an area covered by a Plan of Operations approved before the effective date 
of the proposed regulations. The new performance standards would apply if BLM had 
not made an EA or draft EIS for the modification available to the public before the 
effective date of these regulations. This creates the same unfairness described above for 
new or modified facilines within an operations area and should be dealt with similarly. It 
would create too much confusion by setting up a situation where one set of regulations 
governs a part of an operation and another set governs another part. The design of a new 
facility at an existing operation and the decision to build and operate it are based on 
existing, not future, performance standards. lt is even more inappropriate to apply new 
standards to such facilities than it is to apply them to a wholly new Plan of Operations 
submitted before adoption of nev standards. li is appropriate for an operator to use the 
proceeds from the initial phases of its operation to continue the exploration and 
expansions of the onginal operation are tied to the terms and conditions of the initial 
approval. A new facility at an existing mine is proposed because it fits economically, 
logistically, and operationally into an existing operation. The new facility can be 
designed and located only in ways dependent on the design and operation of the existing 
mune. The facility should not be prohibited by standards that would not have allowed the 
initial facilities to be located where they are or operated as they are. The same standards 
that governed approval of the initial facility locaton and mode of operations must govern 
the new facility. 


Response: BLM understands the concern that modifications may not be able to occur if 
held to a higher standard than the instal Plan of Operatons. But BLM believes that the 
new performance standards in 3809 420 will generally be compatible with existing 
operations when applied on a site-specific basis. Modifications under the existing 
regulations happen often. yet evolving changes in regulatory approaches and thinking get 
incorporated successfully, even when it may be ycars between the initial facility approval 
and the modification. ! would not be that different with a change in regulations. As long 
as the approved Plan of Operations clearly stated how the overall facility was to be built, 
operated, and reclaimed. there should be no more confusion over expected performance 
than occurs today with modifications processed under the existing regulations. Nor does 
BLM expect facilities be prohibited from expansion because of the changes in 
performance standards in 3809 420. 


11.195 Comment: Revise 434 to use the same concept recommended for 433 with an added 
provision thai the proyect will continue under the now existing 3809 regulations if the 
public scoping process has been completed and the owner/operator has already made 
financial commitments that may be needed to resolve issues that came out of the 
completed scoping process. 


Response: Section 3809 434 has been revised to allow a project modification submitted 
before the effective date of the regulations to continue under the existing 3809 
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regulations. This would predate even the scoping process suggested by your comment 
and should satisfy this concern. 


11.196 Comment: 3809.435 contains the least appropriate of the three transition provisions. 
Applying new standards to approval of the modification of an existing facility is the most 
confusing, the least appropriate, and the most likely to render the continued operation 
uneconomic, of the three transition situations addressed in the proposed rules and these 
comments. Revise .435 to use the same concept recommended for .433 with an added 
public scoping process has been completed and the owner/operator has already made 
financial commitments that may be needed to resolve issues that came out of the 
completed scoping process. 


Response: 3809.435 has been combined with 3809.434 and revised. Modifications 
pending on the effective date of the final rules would be exempt from the performance 
suggested by your comment and should satisfy this concern. 


11.197 Comment: There are many conflicting statements. On page 214, Affected Environment 
and Environmental Consequences, Alternative 3: Proposed Action, BLM states that 
existing operations would be “grandfathered” and would continue to operate under 
existing regulations. BLM goes on to state that the proposed regulations under the 
Proposed Action would apply only to future plans to expand existing operations and that 
“most” current operations would be unaffected. This is a very large weasel and not a true 
statement. Notice-level operations are not intended to be grandfathered. We read at 
3809,1-2 “Notice: Disturbance of 5 acres or less” would expire 2 years after the effective 
date of the final rule, at which time the operator would be required to extend the existing 
notice under proposed 3809.333. And under proposed 3809.503, the operator would be 
required to provide a financial guarantee. Under current 3809 regulations, there is no 
expiration of a Notice, nor is there a requirement for financial guarantee for operations 
conducted under a Notice. This attempt to mislead and confuse the public, in my opinion, 
causes the document to fail to meet the requirements of NEPA, EPA, executive orders 
and, other laws and regulations. 


Response: The section to which you refer concerned the economic impact on existing 
mining operations and was referring in general to performance standards for existing 
Plans of Operations. The grandfathering provision for Notices greatly differs from that 
for Plans of Operations. The economic analysis in the final EIS has been revised to 


reflect the different grandfather provisions for Notices. For details on the grandfathering 
provisions, see the altern=*ives discussion in Chapter 2. 


Comments & Responses 246 Plans of Operations 


MINING CLAIM VALIDITY 


12.01 Comment: When BLM conducts an examination in a withdrawal or segregated area to 
assess valid existing rights, it does not impose time periods on itself in making 
recommendations on the validity of the claims. 


Response: BLM will make a diligent effort to schedule valid existing rights 
examinations as soon as possible. It will be very helpful for mining claimants to have 
their prewithdrawal or presegregation discovery data ready for the BLM examiner to 


12.02 Comment: If BLM cannot complete a valid existing rights determination in a 
withdrawal or segregated area within 30 business days, the Plan of Operations is 
automatically approved. 


Response: There is no automatic approval in any version of the 3809 regulations for 
failure of BLM to approve a Plan of Operations, or complete the valid existing rights 
examination within 30 business days. 


12.03 Comment: The commenter is concerned that BLM is intending to unlawfully apply a 
comparative disturbance test to determine the validity of mining claims — similar to the 
comparative value test that has recently been in dispute in the United Mining Case. 


Response: No provisions in the proposed 3809 regulations would apply a “comparative 
disturbance test” 


decide if a deposit is economically feasible to work? 


Response: BLM mineral examiners are geologists and mining engineers trained in 
sampling, interpreting, and evaluating mineral deposits to determine whether, in their 
professional opinion, a discovery of a valuable mineral has been made. If that assessment 
determines the claim(s) to be valid, the Plan of Operations will be approved if all other 
requirements of the 3809 regulations are met. If the examination does not identify a 
discovery, then a contest would be initiated alleging that no discovery has been made. 
appear before an administrative law judge, who will decide for the mining claimant or 
BLM. The mining claimant may then appeal contest actions to the Interior Board of Land 
Appeals and then to the District Court, the Court of Appeals and ultimately the Supreme 
Court. A valuable mineral deposit has been discovered where minerals have been found 
in such quantity and quality as to justify a person of ordinary prudence in the further 
expenditure of his labor and means with a reasonable prospect of success in developing a 
valuable miner. Chrisman v. Miller, 197 U.S. 313 (1905). This so-called “prudent man” 
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test has been augmented by the “marketability test,” which requires a showing that the 
mineral may be extracted, removed, and marketed at a profit. United States v. Coleman, 
390 U.S. 599 (1968). In addition, where land is closed to location and entry under the 
mining laws, after the location of a mining claim, the claimant must establish the 
discovery of a valuable mineral deposit at the time of the withdrawal, as well as the date 
of the hearing. Cameron v. United States, 252 U.S. 450 (1920); Clear Gravel Enterprises 
v. Keil, 505 F.2d 180 (9* Cir. 1974). 


12.05 Comment: Why is it necessary to put the VER for withdrawal or segregation in this 
regulation? Both the Forest Service and BLM already require VER examinations when 
lands have been withdrawn or segregated. 


Response: Yes, BLM does have this authority, but we have not always applied it 
consistently. Furthermore, because we want this regulation to be in plain language we 
feel it is important for mining claimants to be apprized and to be aware of the 
requirements for lands that have been withdrawn or segregated. For the purpose of 
determining VER, there is no difference between withdrawn lands and segregated lands. 


12.06 Comment: Suggest that validity determinations should be required on all lands; 
withdrawn or segregated or not, before plans are approved. 


Response: We are responsible for reviewing closely, data submitted in a plan of 
operation to ensure that plans for extraction of the mineral deposit makes sense. By way 
of example, we would not approve a Plan of Operation for an open pit gold mine, if there 
were no data submitted outlining where the gold mineralization lies. Similarly, it would 
not make sense for a mining claimant to spend millions of dollars in the construction of 
the mine, if there was nothing to mine. However, if there is ever a plan of operations that 
may look marginal on paper, the BLM manager has the prerogative and the responsibility 
to request a validity exam before that plan is approved. Generally speaking, however, 
BLM will not require validity examinations when Plans of Operations are submitted on 
lands open to location under the mining laws. 


12.07 Comment: Miners cannot afford the cost of validity examinations. 


Response: When BLM initiate VER determinations on lands that have been withdrawn 
or segregated, BLM absorbs the cost of this examination under current rules. But the 
mining claimant will have some associated costs, especially if the mining claimant must 
defend his/her asserted discovery in court. 

12.08 Comment: Segregation is not enough to trigger disapproval of a Plan of Operations. 


Lands should be available until the formal Federal Land Policy and Management Act 
withdrawal process has been followed. 
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Response: The segregation does not automatically trigger a disapproval. The BLM 
manager has discretion to approve Plans of Operations on land under the “segregated” 
category. That decision will be made oa the basis of the magnitude of disturbance under 
the proposed activities, measured against the purpose of the segregation. 


12.09 Comment: The Secretary of the Interior does not have the right to deny access and 
locations for lands that are merely segregated. 


Response: Segregated lands are close to the operation of the Mining Law, if so stated in 
the segregation notice. From this standpoint there is no difference between “segregated” 
lands and “withdrawn” lands. Both are closed to the operation of the Mining Law. No 
mining claim can be located and no discovery under the Mining Law can be asserted after 
the effective date of the withdrawal or segregation. If valid claims exist in segregated 
areas, access to such claims would be provided, consistent with the Mining Law. 


12.10 Comment: hk appears that a valid existing rights determination on lands withdrawn or 
segregated is discretionary. It should be mandatory. 


Response: A valid existing rights determination is mandatory for withdrawn lands, but 
for lands segregated, the BLM authorized officer has discretion to approve a Plan of 
Operations as long as the proposal is not inconsistent with the purposes of the 
segregation. 


12.11 Comment: Operations in national monuments are regulated under the provisions of the 
Mining in the Parks Act and already require approval by the National Park Service. 


Response: At this writing BLM has seven national monuments under its administration. 
These monuments are not a part of the National Park Service system and, therefore, the 
Mining in the Parks Act does not apply to them. 


12.12 Comment: When an applicant proposes uses on lands that do not contain valid claims, 
BLM may not approve a use of the public land where such use is adverse to the public 
interest or where such use would effectively result in the exclusive use of that land by the 
holder of the permit. 


Response: Sec 302(b) of FLMPA reiterates the long-held statutory provision of the 
Mining Law and associated case law that the United States must provide for ingress and 
egress to the public lands for the mineral exploration and development regardless of 
whether there is a mining claim or millsite. Any authorization of access under 3809 does 
not mean exclusive use for the operation until that access is within the project area. That 
is, BLM will approve an exploration activity on a mining claim even when it is not valid; 
i.t., there is not yet a discovery of a valuable mineral. The purpose of the discovery, is of 
course, to make that discovery. If the lands are withdrawn, however, it is too late to 


Comments & Responses 249 Mining Claim Validity 


make a discovery and the activity would be denied. On lands open under the Mining 

Law, satisfaction of the Subpart 3809 requirements provides a basis for approving mining 

activities on unclaimed lands. Claimant desire for exclusive use for access on unpatented 

mining claims would be considered under Title V of the FLMPA, and the rights-of-way 

regulations at 43 CFR 2700. Market value rental is paid for rights-of-ways under this 
norizati 


Common Variety Determinations 


12.13 Comment: When BLM examines a mining claim to determine its locatability of what 
may be a common variety, it not only has to check for its “special and unique” 
characteristics but it must also ensure that the mineral deposit is of sufficient quantity and 
quality to satisfy the Prudent Man Test. 


Response: We must ensure that the mineral deposit of is locatable under the Mining Law 
rather than salable under the Material Act of 1947. In accordance with Public Law 167 
(the Surface Resources Act of 1955), only uncommon materials of sand, stone, gravel, 
pumice, pumicite, or cinders are locatable. Pleasc see 43 CFR 3711.1 for a more detailed 
explanation of the common varieiy requirements. Court cases have further refined this 
test, especially in McClarty v. Secretary of the Interior, 408 F2d 907, (9* Cir 1969). 
Once BLM has determined that a deposit consists of a locatable mineral, it determines on 
a case by case basis whether a discovery cxists. 


12.14 Comment: The limited activities permitted in 3809.100(b) may not be sufficient to 


support a proper mineral report reaching a conclusion whether the deposit is one of an 
uncommon variety. 


Response: Samples will be taken and tests conducted to ensure that the mineral is 
special and unique. Tests may also be done for comparative purposes on other similar 
mineral deposits that may also be used for the same product. These tests and the legal 
requirements established through case law will be documented in the mineral 
examination report. 


12.15 Comment: The draft EIS states that the “present policy is to process the 3809 action and 
collect potential royalties in escrow whiie a determination is made on the locatable versus 
salable nature of the material.” There is no requirement for this. 


Response: BLM's present policy is to encourage an escrow account when the common 
versus uncommon nature of the mineral was in question. But if the operator did not 
cooperate, the existing 3809 regulations do not expressly address whether BLM may 
delay approval of a Plan of Operations while an examination was under way. The 
proposed final 3809 regulations would allow BLM to delay approval until escrow is 
agreed to, or an examination is made and the nature of the material resolved. 
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12.16 Comment: The proposed rule should delete the entire section dealing with special 


Response: It is not in the public interest to delete this requirement. We must ensure thai 
the mineral deposit of nommetallic minerals is locatable under the 1872 Mining Law 
rather than salable under the Material Act of 1947. In accordance with Public Law 167 
(the Surface Resources Act of 1955), only uncommon materials of sand, stone, gravel, 
pumice, pumicite, or cinders are locatable. As stated in an carlier comment and answer, 
the principal test for that determination is McClarty v. Secretary of the Interior. If the 
material is asserted to be an exceptional clay, BLM will refer to, among others, the U_S. 
v. Peck, 29 IBLA 357, 84 ID 137 (1977). 


12.17 Comment: The way I read this is that BLM would invoke the common mineral criteria 
in the present mining laws to include an operator who chooses to mine road building 
material for his operation or if he needs reclamation material on his or her mining claims 
to fulfill the unnecessary or undue degradation standards. Please explain in detail why 
this would or would not be the case. 


Response: If use of common variety mineral material is incidental to an operation 
conducted under the Mining Law, then the operator may generally use that material at no 
charge. The material has to come from mining claims which are part of the locatabie 
mining activity, and not from claims outside the project area. Removal of common 
variety material for construction and reclamation purposes on project claims must be 
included in the Plan of Operations that is approved by BLM. 


12.18 Comment: BLM would have authority to sell common material from an unpatented 
mining claim as the Forest Service is doing now. Such sales could result in placing gold- 
bearing gravels on roads, thus wasting a resource. 


Response: A BLM contractor or permittee would remove common material from an 
unpatented mining claiin only after review to ensure that removal would not interfere 
with the mining claimant's operation, and only with the concurrence of the mining 
claimant. 


12.19 Comment: What is a mineral report, how is it initiated, what a: the qualifications for 
doing a mineral examination and associated report, and who reviews the report? 
Response: There are formal procedures and strict guidelines for the mineral examination 
and the required certification by BLM of mineral examiners and reviewers. These are 
found in BLM Manual 3895 and the Handbook for Mineral Examiners (Haskins and 
others 1989) and can be reviewed in your local BLM office. 


12.20 Comment: The discussion of common variety minerals is confusing since common 
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variety minerals are not locatable under the 3809 regulations. 


still attempt to remove common varieties under the Mining Law and associated 3809 
regulations. The revised rules attempt to address this practice. BLM sells common 


12.21 Comment: BLM should be liable for any economic losses resulting from the extraction 
of minerals believed to be common variety but are later found to be locatable. 


Response: There should be no economic loss if the mining claimant ultimately prevails. 
Any money placed in escrow would be returned to claimant together with any interest that 
accrues. 


12.22 Comment: The right to “occupy” public land in the pursuit and development of mineral 
deposits exists apart from the claim location and patenting provisions of the Mining Law 
and would negate any attempt by BLM to issue a regulation that limited operations under 
the 3809 regulations to validated claims. 


Response: We agree. The 3809 regulations cover operations before and after mining 
claims are located. If an operator files a Plan of Operations on lands withdrawn or 
segregated but not yet encumbered with a mining claim, BLM must reject that Plan of 
Operations, because it is too late to make a discovery on these lands and too late to locate 
a mining claim on lands already appropriated by the United States for other purposes. 
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STATE LAW CONFLICTS 


This section address.s situations where state and federal laws or regulations for the conduct of 
mining operations may conflict. The proposed final rules have been revised to clarify the 
situations if state laws conflict with this subpart, to include the position of BLM on preemption 
with regard to California Coastal Commission et al. v. Granite Rock Co., 480 U.S. 572,581 
(1987), and to incorporate the 1980 final rule preamble position on preemption into the 
mining operations in the western United States occur on both public and private lands. 


13.01 Comment: BLM received many general comments on state conflicts and preemption. 
a lot of problems for BLM,” especially at sites with mixed public and private lands. 
Other commenters expressed concern that the effect of this section will be to diminish the 
State roles as co-regulators on federal lands within their borders. One commenter 
believed that preemption of state laws was one of the most fundamental problems in the 
draft ruk Another stated that, “This one-sided approach to the preemption issue would 
abdicate Congress's direction to BLM to encourage development of federal resources.” 
Most state agencies expressed concern that this section would harm existing federal-state 
relationships. Commenters noted that this provision and the provisions in federal and 


State agreements would effectively cause the states to change their programs. 


13.02 Comment: One commenter stated that the “proposed rule does not address one of the 
most fundamental problems raised in comments on BLM’s draft rules, the preemption of 
state laws.” Another commenter added that “This provision coupled with the proposed 
provisions of the federal/state relationship (Sec 3809.201-204) and the proposed 
performance standards (Section 3809.204) will have a preemptive effect on state laws. 
Preemption of state laws is not contemplated by FLPMA and will cause a host of 
problems.” Commenters from the state agencies requested that BLM state in the 
regulations and the draft EIS where there is conflict with specific state laws. Commenters 
also disagreed that the new provision is consistent with Granite Rock. One commenter 
said that any state provision “that is so stringent that it effectively precludes mining or 
substantially interferes with mining on the public lands is preempted, because it would 
run afoul of the provisions of the Mining Law.” 


13.03 Comment: One commenter specifically asked, “Will BLM therefore, enforce the newly 
mining operations?” The commenter noted that it far exceeds the BLM standards and the 
Alternative 4 in the draft EIS. 


13.04 Comment: Commenters noted generally that the proposed rules’ provisions on 
preemption and conflict cannot be reconciled with the NRC's recommendations and that 
the existing regulatory relationships work and need not be replaced by the BLM 
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regulations. One commenter noted that the requirements of this section “would take over 
admunistration of the programs previously handled by the states” and is inconsistent with 
the recommendations of the NAS.” 


13.05 Comment: Most of the comments on this provision were concerned about the revisions 


from the previous rule and the negative impacts on federal and state relationships. 
Although no specific comments expressly and specifically supported the proposal, 
general comments expressed concern that state laws are not strict enough to protect public 
lands and BLM should not abdicate its stewardship responsibilities by deferring programs 
to the states. 


13.06 Comment: Most of the commenters that expressed concern over the proposed 
regulations urged that BLM not change the existing regulations. 


Response: BLM recognizes that states may apply their laws to operations on public 
lands but does not expect confl cts to be common. A conflict occurs when it is 
impossible to comply with both ‘ederal and state law at the same time, or where state law 
is an obstacle to the objectives of Congress. If a conflict were to occur, the operator 
would have to follow the requirements of this subpart on public lands. In this case, the 
state law or regulations would be preempted only to the extent that they specifically 
conflict with federal law. If there is no agreement of any type and there is no conflict 
with federal and state laws and regulations, then both federal and state laws and 
regulations would apply to the same operation on the public lands, and effort would be 
duplicated. BLM is concerned by the part of the proposed regulations have been 
misunderstood and does not intend to change these regulations’ basic purposes, which 
include to provide for coordination with state agencies and to avoid duplication. 


These regulations do not preempt state laws and requirements except where there is direct 
interference and conflict with FLPMA regulations and the inherent responsibilities of the 
Secretary of the Interior to properly manage public lands. In other parts of these 
regulations, BLM states that preventing unnecessary or undue degradation also means 
compliance with state environmental protection laws. Also for some state laws, such as 
for ground water quality, BLM has no direct authority, and cooperation with such state 
requirements helps BLM ensure against that unnecessary or undue degradation. State 
laws and regulations are used in these regulations to complement and supplement BLM's 
program to prevent unnecessary or undue degradation. 


BLM and the state could cooperate using the agreements under 43 CFR 3809.200 through 
204 to programmatically resolve such issues, consistent with the requirements of the 
subpart. A state could therefore strengthen a regulation to be consistent or functionally 
equivalent to this subpart. 
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14.01 


14.02 


14.03 


14.04 


14.05 


FINANCIAL GUARANTEE (BONDING) REQUIREMENTS 
Adequate Bonding 


Comment: Adequate bonding is needed to protect the public from bearing the financial 
burdens of cleanup should an operator declare bankruptcy and abandon a mune site. 


Response: The proposed final regulations require operators to post a financial guarantee 
for all activities other than casual use. Financial guarantees must cover estimated 
reclamavon costs. 


provisions. This has resulted in the taxpayer assuming the costs of cleanup of 

provisions that hold the mining operator completely financially responsible for the real 
cost of cleanup. In particular, bonding should protect the public from the possibility of the 
mining Company's insolvency. Self-bonding should be disallowed, and public 
parucipation should play a role in the determining bonding levels. 


Response: The proposed final regulations allow for an increased public role in 
determining when BLM should release a financial guarantee. In the proposed final 
regulations we included regulatory language that clearly describes the responsibility of 
Operators at every stage of mining and postmining. 


Comment: Colorado is one of many states with massive cleanup of this toxic land 
resulting from mining years ago. We taxpayers resent having to pay for this necessary 
step when personal profit was gained from these original operations. We must face what 
needs to be done and do what is correct, not what is easy. 


Response: The proposed final regulations require operators to post a financial guaranice 
for all activities other than casual use. 


Comment: The financial crunch especially is in the bonding issue there. If I do have a 
prospect, ['m retired, and I don't know how I'm going to be able to come up with a pretty 
good-sized bond to even go in and try to develop this land. It's not fair. What I would 
propose is that there would be a window in there that a person could go mn and develop an 
area and at least see what he has before he would have to put up a bond. 


Response: The NRC report (NRC 1999) recommended that operators post a financial 
guarantee for all activities beyond casual use. The proposed final regulations must 
include such a provision or they would be inconsistent with the NRC (1999) report. 


Comment: When you look at the impact of this economically as a whole, it's possible 
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14.06 


14.07 


under US. law 80 that the U.S. Government and other claimants may have their day in 
Court over serious issues (e.g. collecting on a $100 million cleanup bill), 


should continue in effect pending the 
not relevant to the basis and purpose 


14.09 


14.10 


releases of metal leaching/acid rock drainage 
-The need to address ground water pathways. 
Closure requirements to meet Clean Water Act requirements. 
-Types and ming of financial assurances accepted. 
-Consideration of pool-funding in the form of sureties or insurance for mining companies 
with less than an investment-grade financial rating 
-Self-insurance acceptance cntena. 
-The extent of coverage and distribution specifics of the financial instrument. 
-Stages and total release critena 
Correctional and postclosure requirements to meet FLPMA requirements. 
-Period review and adjustment for inflapon escalation. 


-Possible retroactivity and grandfathering. 


Response: The proposed final regulabons address these items as necessary Financial 
Assurances are tied to the estimated cost of the approved recizmation plans. Under a Plan 
of Operations the reclamation plans must address these items before BLM can approve a 
Pian. BLM does not address grandfathering. as a Plan submuttal requirement, but it 1s 


addressed in the proposed final regulaons. 


Comment: The Department of the Intenor (DOI) has not provided any meaningful data 
showing how the proposed modifications to the existing 3809 bonding requirements 
would be improved. or unnecessary or undue degradation prevented These changes 
place on small miners a significant financial burden that is not properly evaluated in the 
draft EIS or DOL, December 21, 1998 analysis. 


Response: The NRC report recommended that BLM change its bonding requirements to 
recommendation. A BLM field survey demonstrated that many smal! operations caused 
problems which bonding can address. NRC believes, and BLM agrees, it is likely that 
posting a financial guarantee prevents unnecessary or undue degradation In any event. 
the taxpayer siwuld not be left having to fund the reclamation of mining. 


Comment: The proposed regulations, EIS and | 2/22/98 Department of the Intenor 
“analyses” should be revised to include an “Encourage Mineral Developmen 
Streamlining Alternative” that balances the Maximum Protection Alternative reflected in 
the proposed regulatons This Encourage Mineral Development/Sueamlining 
Alternative should, as a minimum, include an evaluation of the following factors. 
mamtaming the existing cost structure and data requirements that are a FLPMA 
responsibility of BLM rather than shifting the cost to the owner/operator 


Response: The recommendation in this comment is similar to the No Action Alternative. 
which is inconsistent with the NRC report, Moreover, nothing in the proposed final 
regulations changes cost structure or data requirements What may appear as additonal 
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14.11 


14.12 


14.13 


14.14 


data requirements are, in practice, are no different from what operators have been 
providing under the cxisting regulabons 


Comment: All documents and especially the proposed regulatons are deficient and 
legally flawed in ignonng that a BLM-approved Nouce/Plan/reclamation submission and 
associated financial guarantees by the owner/operator 1s a contract between the 
owner/operator and BLM. Accordingly, the supporting documents and regulations fail to 
descnibe and evaluate BLM's responsitility and msk when the owner/operator has fully 
complied with the BLM regulatory and permit conditons. Since the owner/operator has 
fully complied with the contract and BLM has so certified by decision and release of the 
financial guarantee for that proyect clement, BLM 1s enturely responsible for any later 
event on the reclaimed area. 


Response: We disagree with the comment. The operator's responsibilites are imposed 
by statue and regulation, and are more than just contractual. The owner/operator is liable 
for any degradation that results from mining. regardless of whether BLM has released the 
financial guarantee. In the commenter’s words, that is part of the contract between the 
operator and BLM. 


Comment: 3809503 fails to explain what will be done if an area to be disturbed has 
already been disturbed previously (common in exploration where drill roads are 
reclaimed regularly, and projects are reexamined and re-explored in later years). This 
section should be clarified to state that the operator is responsible only for the 
disturbances created by thal operation. 


Response: Operators are responsible for the areas of disturbance where they conduct 
thew activities. This could include redisturbance that occurs over existing disturbances. 
The limits of these reclamation responsibilites should be established when a Plan 1s 


approved, or a Notice filed, or else they may be held responsible for all necessary 
reclamation. 


Comment: Consider increasing the bond on a per acre rato. The proposed regulations 


are too complex, creates too much paperwork, and leaves open disputes as to the arrival 
of the actual costs of reclamation. 


Response: The proposed final regulations require operators to post a financial guarantee 
to assure that reclamation takes place The proposed final regulations do not prevent 
BLM field managers from implementing a financial guarantee program on a per-acre 
basis as long as the operator posts a financial guarantee acceptable to BLM. 


Comment: Rather than attempting to have something like a cash bond or actual cash on 
deposit for an indefinite ume—perhaps tens of years—«t would be more appropnate for 
BLM and the Forest Service to have funding authority to expend federal dollars for the 
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14.15 


14.16 


14.17 


14.18 


14.19 


very few, if any unforseen “emergencies” causing unnecessary or undue degradation. 


disturbance should be responsible for the reclamation and for any unforseen emergency 
costs associated with preventing unnecessary or undue degradation. The taxpayer should 
not have to pay to repair degradation of the public lands caused by an operator. 


Comment: Clarify that the state may require more financial assurance for specific water 
quality requirements not included in the proposed 3809 regulations. 


beyond what BLM requires. 


Notice-Level Bonding 


Comment: And finally, our industry, as represented by our association, strongly urges 
you to consider the bonding of ali size operations, even at the Notice level. 


Response: The proposed final regulations require operators to post a financial guarantee 


Comment: Financial guarantees for Notice-level operations are appropriate, but BLM 
should address this issue under a separate 7ulemaking and should ensure that the 
provisions do nut conflict with state laws that require the financial guarantee to be 
approved administratively by the local lead agency, not through a public hearing at the 
State level. 


Response: The proposed final regulations are the result of a request by the Secretary of 
the Interior to update the surface management rules, including financial guarantees. 
Therefore, BLM chose to prepare an comprehensive package rather than a series of target 
rulemakings. The proposed final regulations through §3809.200 provide a mechanism for 
limiting conflicts with state laws and administration through agreements or 
memorandums of understanding between the state and BLM. 


Comment: Require all Notice-and Plan-level operations to provide a financial guarantee 
that covers the estimated cost of reclamation and a sizable portion of worst-case disaster. 


Response: We decided not to include a calculation for worst-case scenarios because of 
the uncertainty involved in making these calculations, and the additional burden of 
regulating financial assurances for events that may not occur. 


Comment: We believe that the financial guarantee for Notice-level operations should be 
eliminated or established as a standard amount. It is not an effective use of BLM staff 
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14.21 


14.22 


time or moncy to recalculate the financial guarantee for small placer operations. In 
addition, smal] placer operators are unlikely to have the expertise to provide the financial 
guarantee required by these regulations. 


Response: The proposed final regulations require that operators post a financial 
guarantee to ensure that reclamation takes place. The proposed final regulations do not 
prevent BLM ficld managers from implementing a financial guarantee program on a per- 
acre basis as long as the operator posts a financial guarantee acceptable to BLM. We can 
help small operators who do not understand the requirements. 


Comment: I would like the bonding regulations to remain as they are. | can barely afford 
io buy supplies, and a bonding requirement for a small miner like me would be a genuine 
hard .tup. Existing regulations cover reclamation now, and bonding for Notice-level 
operations would be a severe hardship. 


Response: The NRC report recommends that operators post a financial guarantee for all 
activities beyond casual use. The proposed final regulations must include such a 
provision or be inconsistent with the NRC report. Although certain operators may have 
difficulty in affording financial guarantees, this requirement is necessary to assure 
protection of public lands. 


Comment: Establishing financial requirements for reclamation for Notice-level 
operations and penalties for noncompliance will ultimately cost the taxpayers more in 
administrative costs than simply spending the money to reclaim the few places where an 
individual or company has left their obligations. 


Response: The purposes of this provision are to prevent unnecessary or undue 
degradation and to assure that the taxpayer does not have to pay for reclamation. 
Financial assurances are supposed to include administrative costs as well as direct 
reclamation costs. The program requirements are not expensive to implement and should 
result in a net benefit to taxpayers. In addition, the NRC report recommended that 
operators post a financial guarantee for all activities beyond casual use. The proposed 
final regulations must include such a provision, or they would be inconsistent with the 
report. 


Comment: As an alternative to the proposed Notice-level bonding requirements 
described at 3809.554, | would suggest that Notice-level operators be given the option of 
determining bond costs using cither a prescriptive formula based on dollars per acre 
disturbed or a site-specific calculation of estimated reclamation costs. In general, | 
believe the imposing of one-size-fits-all reclamation and performance standards is 
inappropriate. Developing reclamation costs estimates will be a burdensome and costly 
task, and for some sites the cost of obtaining the reclamation cost estimate could exceed 
the cost of the required reclamation. 
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14.24 
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Response: This comment is similar to a discussion in the NRC report. In the proposed 
final regulations the amount of the financial guarantee must be for the estimated 
reclamation cost. But the BLM field manager can establish a fixed rate schedule to make 
streamline bond calculations and adjust it if a specific operation would clearly result in a 
greater or lesser reclamation cost. 


Comment: BLM proposes to require bonding for Notice-level activities. Kinross does 
not support such bonding because in our experience these activities have not resulted in 
unnecessary or undue degradation. Exploration operations disturbing 5 acres or less 
should not have to submit a detailed environmental revicw. The flexibility for timely 
permitting of exploration is essential since the time of year suitable for exploration is 
limited in many parts of Idaho to June through October. Kinross would consider 

that use chemicals. 


Response: BLM has identified Notice-level activities that result in unnecessary or undue 
degradation through lack of reclamation performance. Financial assurances for 

= o id , aad 
unnecessary or undue degradation. As the rules are implemented, the amount of a bond 
required for exploration activities in various areas would become fairly routine, and this 
should not cause substantial delay s or problems. Moreover, BLM cannot inuplement this 
suggestion because it would be inconsistent with the NRC (1999) report. 


Comment: How should we interpret the term “minimally,” such as using a dollar 
threshold? The term should not be used unless it is defined by example in each location 
where used. Setting a dollar threshold would not be suitable in most instances. The use of 
Notice-level operations as now in the existing regulations has proven to be an excellent 
threshold mechanism, and this should be used in the future. It would be appropriate, in 
addition to using a S-acre threshold, to have say a 2S-acre threshold with an intermediate 


level of requirements 


Response: BLM cannot implement this suggestion because it would be inconsistent with 
the NRC report. 


Comment: 3809.503(b) “Your notice was on file...and you choose to modify your 
notice...” Does an operator need to provide a financial guarantee for only the 
modification, or for the entire Notice (both the preexisting operations and the proposed 
modifications)? This should be clarified in the regs. 

Response: We agree with the comment. BLM modified the language in the proposed 


final regulations to make clear that a financial guarantee must be posted for the entire 
Notice if the operator modifies it. 
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14.26 Comment: Persons engaged in Notice-level mining disturbing less than 5 acres of 
surface area should need no bonding if they are not using Cyanide or conducting leach 
allow new mineral collecting sites to be found, and allow the rockhounding hobby to 
continue. it would also allow many smail] mining operations to continue to operate and 
employ people rather than placing them on the unemployment roles. 


use should be covered by a financial assurance and not just those using cyanide or 
conducting leaching operations. BLM cannot implement the suggestion because it would 
be inconsistent with the NRC report and would not ensure reclamation of public lands. 


14.27 Comment: California requires a financial assurance for all surface mining operations 
that produce more than a | 000 cubic yards or disturb more than | acre. A person reading 
the proposed regulation might conclude that they did not need a financial guarantee when, 
in fact, one may be required by the state. 


beyond what BLM requires. 


14.28 Comment: The New Mexico Energy and Mineral Natural Resources Department 
relative to the requirement for a financial guarantee. The Department recommends 
dropping the requirement for financial guarantees for exploration operations under 5 acres 
of actual disturbance. 


Response: BLM cannot implement this suggestion because it would be inconsistent with 
the NRC report. 


14.29 Comment: For the most part the comments and recommendations of the NRC are valid 
and appropriate. In one area, that of bonding, the committee stepped into a legal and 
financial quagmire that it could not have appreciated. Obviously, the recommendation 
that all except the most minor disturbances be bonded was appropriate, if not necessary, if 
one considers only reclamation. But there are at most 651 acres of land that could be 
classified as needing but not receiving reclamation. That is a minuscule problem that does 


Response: BLM does not regard postings of financial assurances as “draconian”. BLM 
believes the amount of acreage in need of reclamation that is unbonded considerably 
exceeds 651 acres. A 1999 survey of BLM field offices identified over 500 operations 
where the operator had abandoned the property and left BLM with the reclamation 
responsibilities. The proposed final regulations must require the posting of financial 
guarantees for all activities beyond casual use. Not to do so would be inconsistent with 
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14.30 


1431 


14.32 


the NRC report. 


Comment: As in previous correspondence we recommend that Notice-level operations 
be separated into categories as cither exploration or mining operations, and that 
exploration operations under 5 acres not be required to provide financial assurance. 


Response: The proposed final regulations must require the posting of financial 
guarantees for all activives beyond casual use. Not to do so would be inconsistent with 
the NRC report. 


Conversion Period for Bonds 


Comment: The conversion period under 3809.505 should be extended to | year. 
Proposed §3809.505 gives an existing operator | 80 days from the effective date of the 
final rule to comply with the financial guarantee requirements. Because many operations 
are affected seasonally, this period should be extended to | calendar year, assuring that 
the operator has the benefit of one complete season as may be needed to effect 
reclamation and closure under his existing Notice or Plan, if he so chooses. 


Response: BLM decided to leave the | 80-day transition period in place because this 
period gives the operator ample time to come into compliance. Because most operations 
now run under Plans and will already be complying with these provisions, we believe few 
if any operations will be affected. But if an existing Plan of Operations does not have a 
financial guarantee meeting the requirements of this subpart, the guarantee needs to be 
significant on-the-ground disturbance and other impacts. If the operator cannot secure an 
adequate financial guarantee in | 80 days, we believe that BLM can justifiably say the 
operation poses a potential threat and taky appropriate action. 


Comment: 3809.505 must be clarified in one important respect. Otherwise, those who 
wish to obstruct or delay mining can “make a case” under its language that we assume the 
agency does not intend. Each operator with an approved Plan on the effective date of the 
final rule must conform its “financial guarantee” (bond) to the new bonding requirements 
within 180 days. But section 3809.500(b) requires the provision of a bond meeting the 
new bonding requirements “before starting operations.” Please state the following in 
section 3809.505, “This obligation does not affect your right to continue to operate under 
the approved Plan of Operations both before and after complying with the obligation in 
this section.” A less satisfactory alternative would be to make this statement in the 
preamble to section 3809.500 or .S05, or both. 


Response: We agree with your comment. BLM amended the proposed regulations to 
make clear that operations may continue during the | 80-day transition penod. 
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14.33 Comment: Once bond is posted, BLM should be obligated to help protect the claim 
holder's mineral nghts and bonds from the actions of trespass miners. ls BLM prepared 
to do this, or 1s BLM going to make claim holders responsible for the actions of trespass 
muners and cause claimholders to forfeit their bonds when someone else makes minor 
surface disturbance? If so, lawsuits will be frequent and costly, taxpayers will suffer, and 
funds that could be spent on enhancements will be wasted in litigation. 


of mining claimants. To date we are unaware of any bond forfeiture or law suit caused by 
a third-party trespass. Regardless of whether there is a financial guarantee, claimants and 
heard in state courts. 


14.34 Comment: My specific recommendation requests including insurance as an acceptable 


Response: We agree with the rec.mmendation. The proposed final regulations include 
insurance as an acceptable form of finoncial guarantee. 


14.35 Comment: Operators’ lability insurance should be considered as additional funding 
mechanism 


Response: We did not include operators’ liability insurance because we consider liability 
insurance to be more suitable for work-related liability, such as worker injury as opposed 
to liability for completing reclamation. Companies routinely acquire this type of 
insurance, and although it would normally cover unintended events duning mining. such 
Lee wae post mining liabilities. 


14.36 Comment: NMA suggests that this list should include a publicly traded company's own 
securities. BLM could protect against fluctuations in stock and bond prices by 
conducting a periodic review and adjusting the amount of securities required to be held. 
For small entities in particular, BLM should consider including the salvage value of 
equipment and other property at the site; this could be an innovative way of reducing the 
burden of financial assurance on small operators conducting Notice-level operations. 


Response: The proposed final regulations allow BLM to accept “investment-grade 
securities having a Standard & Poor's rating of AAA or AA or an equivalent rating from 
a nationally recognized securities rating service.” The proposed final regulations do not 
specify whether the securities must be of another entity. BLM could not accept securities 
that do not meet this criterion. Were we to do so, the securities would more appropriately 


be considered a self-bonding instrument. The proposed final regulations do not permit 
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BLM to accept new corporate guarantees. BLM can explore creative forms of guarantees 
with the states. But this suggestion is not the proper forum for rulemaking. If we 
determine that a “creative™ method is worth including in the list of acceptable 
instruments, we can incorporate such methods in a separate rulemaking. BLM does not 
want to include the salvage value of equipment and property because we have no control 
over its use or disposition. Furthermore, such assets would likely be part of the 
bankruptcy estate in the event an operator went bankrupt, and not available to BLM. 


14.37 Comment: What is the benefit of blanket financial assurance? Does it just provide 
administrative case to the party, or is there an additional financial incentive? 


Response: The proposed fina] regulations continue to allow blanket guarantees. The 
system has been in place for many years, does provide administrative convenience to both 
the operator and BLM, and is used successfully in other BLM programs. There is no 
reason to believe that a blanket guarantee increases BLM'’s risk of having to use taxpayer 
funds to reclaim operations. The field manager must still review the blanket guarantee 
and be certain that enough funds are available should an operator not complete 
reclamation for whatever reason. 


14.38 Comment: All alternatives should contain provisions for federal agencies being able 
only to accept bonds from entities listed by the U.S. Federal Treasury under Circular 570. 
inl cxtadhdihan Hatin Goth tne biliti 


Response: We agrec that BLM can accept only sureties listed in Circular 570 and have 
made this change in the proposed final regulations. 


14.39 Comment: Because financial assurance requirements can be costly and complex for 
small operators, we believe PLM should consider funding mechanisms that could address 
on property, or other mechanisms. The states have been dealing with the issue of 
financial assurance for small entities for at least the last 10 years, and they are a 
laboratory of ideas for creative mechanisms from which BLM could draw. 


Response: BLM can explore creative forms of guarantees with the states. But this 
suggestion is not the proper forum for rulemaking. If we determine a “creative” method 
is worth including in the list of acceptable instruments, we can incorporate that in a 
separate rulemaking. The proposed final regulations contain many options for small 
companies to use to post a financial guarantee. 


14.40 Comment: It is important that the obligated party conducting the mining be specified as 
the obligated party on the financial guarantee instrument. If the responsible operator is not 
the principal on a surety company’s bond, the surety company might refuse to pay the 
bond amount in a forfeiture. 
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Response: BLM will not accept a financial guarantee unless the obligated party is the 
operator of record. 


14.41 Comment: Add 2 requirement that individual financial guarantee instruments be 
executed on forms prescribed and furnished by BLM. Otherwise, terms and conditions 
stated on the instruments could conflict with your regulations and create burdensome or 
restrictive conditions on BLM. The use of BLM standard forms gives control over the 
language and the terins and conditions in the instruments. 


Response: The BLM ficid manager must ensure that the financial] guarantee is properly 
executed. There is no need for a new form. 


14.42 Comment: As history demonstrates and common sense dictates, BLM cannot give 
“assurance” of adequate reclamation bonding through these methods. Therefore, these 
portions of the discussion section cannot legally, under the terms of Congress’ mandate to 
BLM, be incorporated into or even allowed under the final regulations. Overall, bond 
pools and any form of corporate assurance or self-insurance is inconsistent with NRC 
Recommendations | and 14 and must be stricken. 


Response: The term “assurance” requires subjective analysis. The proposed final 
regulations are consistent with the NRC report because it provides the best reasonable 
assurance that financial guarantees will be adequate. In all cases the BLM state director 
determines that the state bond pool adequately assures that reclamation will be performed. 
The proposed final regulations do not permit new corporate assurance instruments. 


14.43 Comment: Section 3809.555 should be amended as follows: (f) The BLM may approve, 
as part of a State or Federal program, an alternative financial assurance system, if it will 
achieve the following objectives and purposes of the bonding program; (1 )The alternative 
must assure that the regulatory authority will have available sufficient money to complete 
the reclamation plan for any areas that may be in default at any time; and (2)The 
alternative must provide a substantial economic incentive for the permittee to comply 
with all reclamation provisions. 

Including the above language in the final rule will give BLM flexibility and regulatory 


authority to consider new forms of financial assurance that will benefit the industry, the 
government, and the environment. 


Response: The proposed final regulations provide for a wide variety of specific 
instruments. We do not want to include in the proposed final regulations an option that 


permits unspecified instruments. Therefore we did not adopt this suggestion. 


1444 Comment: Accepting investment grade securities brings the government dangerously 
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14.45 


14.46 


14.47 


Close to accepting corporate guarantees, which must be avoided at all costs. If these 
secuntes are to be considered as guarantees, the govermenent must ensure that it 1s the 
highest creditor and would be first in line to redeem whzic ver assets are available in the 
event of the company's bankruptcy. 


Response: The review process we are implementing for accepting investment grade 
secuntes seeks to minimuze the nsk to the governinent. 


Comment: Add a requirement that operators must replace an expiring letter of credit 
with other equivalent financial assurance at lease 30 days before expiration. Require that 
banks give notice to BLM at least 90 days in advance if the bank will not be extending the 
letter of credit for another term. This is important because a letter of credit may be 
revocable, but it is not everlasting. 


Response: BLM chose not to add language on expiring letters of credit because in most 
cases the letter of credit will be for a significant time period. BLM will be periodically 
reviewing the adequacy of financial guarantees, and the field manager will be aware of 
any letter of credit that is about to expire and take action. Redeeming a letter of credit 
solely because it is about to expire would not be consistent with the objective of the 
proposed regulations. We would redeem the letter of credit only if the operator were 
unwilling or unable to complete reclamation, or unable to provide a replacement at 
expiration. 


Estimated Cost of Reclamation 


Comment: Reclamation bonding for BLM’s cost for revegetation, recontouring, moving 
and segregating topsoil, pit backfilling and so forth would be prohibitive. 


Response: The proposed regulations require operators to post a financial guarantee for 
all activities other than casual use and to estimate the cost as if BLM were to contract out 
the work. This measure is necessary because if we did not do so, there would be a risk 
that BLM would have to spend taxpayer money to properly reclaim a site should the 
operator be unwilling or unable to complete reclamanon. BLM cannot use operator costs 
because it has to be assumed the operator would not be available to conduct the work in a 


Comment: Bonding should not be based on a modeler’s guess of what will happen 
because all models are uncertain. BLM should establish a procedure for accounting for 
uncertainty. A mine next to a river may have impacts that possibly range from nothing at 
all to a complete cessation of flow during dry periods. The first has no financial 
implications, whereas the latter may cost society hundreds of millhons of dollars. 
Currently the models usually predict an outcome close to the no impact scenario. Slight 
changes in the models. as | have tested, have resulted in the maximum impact. Modelers 


Comments & Responses 268 Financial Guarontees (Bonding ) 


have assumed away the worst impacts. We do not expect BLM to require bonding 
sufficient for the worst-case scenano, but should consider the possibility of the worst 
case. Uncertainty analysis in modeling should be used to determine the possibility that 
certain impacts will occur. In the scenario described above, what is the chance that the 
river will go dry? What is the chance that there will be no impacts? Uncertainty analysis 
can determine these probatulines. The bond should reflect a combination of total 


Response: The amount of a financial guarantee 1s determined on a case-by-case basis, 
based on an engineered estimate of Se costs to implement the approved reclamation plan. 
This includes a certain percentage for contingencies and redesign as 1s standard in any 
cost estimating process. However, the reclamation bond does not include the cost of 
remediation from unanticipated or unplanned events with a low probability of occurrence. 
That is a separate issue outside of reclamation bonding. The proposed regulations 
provide the framework, but a regulation is not the proper place to include a detailed 


process, especially for a process that can be so uncertain. 


1448 Comment: 3809.210(c\4) lt appears from this provision that a mine could be double 
bonded for some parts of an operation since the bond “must be calculated based on the 
completion of both Federal and State reclamation requirements.” Please clarify. 


Response: The proposed final regulations provide a mechanism through an agreement 
between the state and BLM to accept the same bond and avoid a “double bonding” 


1449 Comment: EPA suggests that the rulemaking include revisions to 43 CFR 3809.1-9 that 
would make these enforceable The current rule requires that, in determining the amount 
of the bond, the authorized officer shall consider the estimated cost of reasonable 
statilization and reclamation of areas disturbed. EPA suggests that BLM consider 
allowing the authorized officer to consider other costs that the public may incur because 
of an operator's failure to meet the requirements of part 3809. This would cover the 
than the amount needed merely to complete stabilizaon and reclamation of the areas 
disturbed 


Response: Financial assurances must cover all reclamation obligations. Although the 
initial bond amount does not cover unexpected off-site remediation, once off-site damage 
occurs that must be reclaimed, the financial assurance must be adjusted to cover these 


obligations. 
14.50 Comment: The proposed rule recognizes that providing adequate financial guarantees 


for environmental impacts from mining requires esther catastrophic insurance or reserve 
funds both during the normal course of design operations for new mining ventures and for 
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older, existing mines. But lack of specificity in portions of the rule as proposed may allow 
inadequate financial coverage and unfunded costs to the public. EPA strongly 

analysis of waste rock and tailings throughout the life of the mine to assure that acid rock 
drainage is not occurring, and if does occur, allowing prompt intervention. Variations 
in bonding requirements under the proposed alternatives have not adequately disclosed 
the potential impacts of these options. 


Response: BLM believes that the proposed final regulations adequately provide for 
determining the correct amount of bond im respect to addressing reclamation needs 
associated with managing acid rock drainage Testing to determine the potential of mined 
materials to generate acid dramage. or other undesirable leachate, and ongoing 
monstoring, is a site- and project-specific component that the operator must include in a 
proposed Plan of Operations. This is provided for in the proposed final regulations at 
3809 401. Penodic reviews of bond amounts during the life of the operation, and before 
mune closure, are also provided for in the proposed final regulations to idenufy changes in 
environmental circumstances, such as the development of ARD. These reviews allow the 
reclamation plan to be modified and the reclamation bond adjusted in response to 


changing conditons. 


14.51 Comment: Bonding requirements should be amended to allow the amount of bond to be 
based on the potential for offsite impacts on water resources, including impacts that may 
he manifest on subsurface resources. “[T]}he authorized officer shall consider the 
¢ timated cost of reasonable stabilization and reclamation of areas disturbed.” Some may 
imterpret this not to include subsurface or offsite resources. Therefore, the bonding 
requirements should be changed to adequately reflect the impact of mining on the 
environment. Also, a provision should allow a portion of the bond to be held beyond the 
actual surface reclamation of the mining site. This portion would be based on the time 
for offsite impacts on water resources and other resources. It is impossible to ascertain 
“on inspection” that the offsite impacts will not occur. The drawdown cone created 
around a mine from dewatering will continue to expand after dewatering ceases. 


Response: BLM decided that the proposed final regulations sho: id include reclamation 
bonding at the estimated cost of the actual approved reclamation olan. We senously 
considered including a financial guarantee for unplanned events as descnibed by this 
comment, but we decided not to do so after reading many comments opposing the 
concept because of the difficulty establishing a liability level and in obtaining a bond for 
unspecified events. 


14.52 Comment: 3809.554 provides criteria for estimating reclamatior costs. Again, state 
programs that have published financial assurance guidelines sh .id be reviewed and a 
mode! for changes in the cntena for establishing costs based c.: the approved reclamation 
plan and the actual acreage disturbed. 
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14.53 


144 


14.55 


14.56 


Response. We decided not to include state-specific procedures in the proposed final 
regulabons. but this does not preclude working with a state under an agreement 


Comment: By incorporating provisions for financial guarantees. the proposed final 
guarantees that there will be $400 hammers included in those costs. This is ndiculous. 


Comment: Revise 552(b) to require an annual report from BLM to the owner/operator 
that the financial guarantee 1s, (a) adequate. or (b) excessive and the amount it will be 
reduced. or (c) deficrent and the reasons and amount that must be adyusted This tame 
frame and BLM decision should coincide with 55(b), which provides for an annual 
review by BLM. The concept of when the financial guarantee needs adjustment should 
be included in 552(b) rather than 556(c). 


Comment: As a more effective way to achieve the same apparent objective, Barnck 
suggests that BLM. through guidance, direct its field offices to include a discussion of the 
applicable methodology for f..ancial guarantee calculations in NEPA documents and 
encourage public comment on that issue in accord with other NEPA requirements and 
procedures. 


Response. The proposed final regulanons encourage public discussion of the financial 
guarantee as part of the EIS process. A 30-day comment penod 1s provided for all Plans 
of Operations. Durnng that ume the public 1s encouraged to comment on any aspect of the 
Plan. including the estimated or preliminary reclamation bond amounts 


Comment. Standard bond amounts should be determined on the basis of the activity. 
terrain matrix, on a state-by-state basis, and in some instances on an admunistrative-unit 
basis A standard bond amount should be developed for all mining operatons that fall 
into activity -terrain Categones where an environmental assessmenvfinding of no 
significant impact is the method for NEPA compliance by BLM and the Forest Service 
If mot im the activity-terrain matrix, then it is likely that an EIS is required In the event of 
an EIS. the NEPA process 1s the suitable place to determine the type and amount of 
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14.57 


14.58 


14.599 


1400 


financial guarantee needed to assure comphance with the approved Plan of Operabons 


Response: The proposed final regulapons permut field managers to establish standard 
financial guarantee amounts provided that the amount 1s adequate to assure reclamabon 
of cach Nouce- or Plan-level operation. 


Comment: We recommend that the regulations be amended to provide greater directon 
and detai! on the minimum information that should be included in determining 
reclamation cost. 


Response: The proposed final regulations are clear that the operator must base estimates 
of reclamation costs on the Plan of Operations. The scope of Plans vary widely, BLM 
manuals are a more appropnate place to include more directon on estimating reclamation 
costs. 


Comment: BLM’'s |997 bonding regulabons requinng cerufication of bonding amounts 
by an independent. third-party profess:onal engineer should be reinstated §=Independent 
certuficat)un lends an important measure of credibility to the calculated reclamation costs. 


Response: We did not adopt this recommendation. The expenence we had with this 
proposal suggests that it 1s overly burdensome on industry and does not add a 
commensurate degree of protecuon The BLM field manager remains responsible for 
assuring that an adequate financial guarantee 1s posted Also. the proposed final 
regulations give the public more opportunities to comment on the amount of the financial 
guarantee 


Comment: Revise §52(a) to be consistent with NRC study Recommendations | and 2. 
Thus section should also specify that any BLM administrative costs of the default of an 
individual financial guarantee be expressly limsted to the direct costs of BLM staff 
directly responsible for implementing the approved reclamation plan 


Response: This section of the proposed final regulations 1s not inconsistent with the 
NRC report ht contributes to assurmng that a financial guarantee will be adequate to pay 
for reclamation This requires the guarantee to include adequate funding to pay for BLM 
admunstrative costs if BLM must admuenister a therd-party contract 


Comment: Delete 556 wince 552/b) provides that BLM is responsible for at least annual 
review of the adequacy of any funding mechanism The basic thrust of the proposed final 
regulations 1s that the owner/operator gives BLM full financial guarantees. in buding 
BLM admunistrative costs in the event of default, An arturary figure of 10% change 1s 
neither fair nor appropnate for esther small or large maning operations For example | (0% 
of a financial guarantee of $| 000 for a sumple exploration program involving 200 square 
feet for a drill placement without buildi g a pad signifi cantly differs from 10% for a $100 
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mulbon financial guarantee 


Response: secon $56 apphes to financial guarantee instruments that fluctuate in value 
and therefore require more scrutiny to assure that an adequate financial guarantee 
continues to exist: Whether the guarantee 1s $1 000 or $100 million, it must be adequate 
to assure that the taxpayer will not have to pay for reclamation. 


Corporate Guarantees 


Comment: We believe that there are two excellent sources for a corporate guarantee 
standard (|) the Nevada reclamation regulations governing the provision of surety and 
(2) regulations adopted under Subutle C of the Resource Conservation and Recovery Act 
(RCRA) for the financial assurance of closure and abandonment costs. These regulations 
have been in effect for quite some time and have proven both workable and effective. 
There ts no reason for BLM to reuvent the wheel at this juncture Notably, the standards 
adopted under the two progranys are similar. although the RCRA standard contains an 
alternative method not used in Nevada The Nevada regulavons provide that a corporate 
guarantee 1s acceptable if the following four conditons are satisfied: 

~The corporation has two of the following three ratios: total liability to 

stockholder’ s equity less than 2 to |, the sum of net income plus depreciation, 

deplevon and amortization to total labilites greater than 0 | to |. and current 

assets to current liabilities greater than |.5 to |; 

-Net working capital and tangyble net worth each equals or exceeds the estimated 

reclamation costs. 

-Net corporate worth of at least $10 million. 

-Exther 90% of the corporation's assets or assets valued at six times the estimated 

reclamation costs are in the United States 


Response: The proposed final regulations will not permit new corporate guarantees. 
BLM has determined that corporate guarantees. as a result of market fluctuations, do not 
give the Secretary of the Intenor the leve! of protection that the Secretary should have 
Nor do corporate guarantees provide adequate protection for the taxpayer in bankruptcy 
situations. We will allow guarantees in place on the effective date of the final regulations 
to remain im place 


Comment: The Resource Conservation and Recovery Act (RCRA) regulations differ 
only wn that they require that the corporation's net working caprtal and tangible net worth 
each be at least ux times the estimated closure and abandonment costs In addition. 
wader RCRA. a corporation may rely upon a corporate financial guarantee if the 
corporation 's most recent bond msuance 1s rated AAA. AA. A. or BBB by Standard and 
Poor's. or Aaa. Aa. A. or Baa by Moody's A corporation meeting that test need not 
demonstrate that i satisfies the rato test descnbed above 
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BLM determined that corporate guarantees, as a result of market fluctuations, do not 
provide the Secretary of the Intericr with the level of protection that the Secretary should 
have. We will allow those in place on the date the proposed fir _] regulations become 
effective to remain in place. 


14.63 Comment: Subsection (b), requiring an operator to provide financial guarantee to a state 
“under an approved agreement” is inconsistent with proposed 3809.570, which provides 
criteria for a state-approved financial guarantee and does not require that the state have an 
“approved program.” Proposed 3809.S00(b) should be modified to delete the reference to 
/ an “approved program,” and instead, should cross-reference 3809.570. Acceptance of a 
State-approved bond should not be limited to states with approved programs, particularly 
under the onerous provisions of the working draft. 


Response: The language in §3809.500(b) does not refer to state-approved programs We 
believe §3809.570 is clear that a state-approved bond does noi depend on a BLM -state 


agreement. 


14.64 Comment: It is inappropriate to establish set bond limits for major hardrock mining 
operations on public lands in the West. Instead, the Department of the Interior needs to 
develop a comprehensive approach to financial assurances that ensures the full costs of 
reclamation are identified up front, and contingency bonds are provided for unforseen 
activities and for post-closure operations at the mine site. 


Response: The proposed final regulations did not adopt the recommendation to provide 
for contingency bonds for unforseen events due to the difficulty in establishing a bond 
amount and probability threshold; and the difficulty operators w« «''d have in obtaining 
such bond coverage. However, operators are still responsible for remediation of impacts 
caused by their operations from unplanned events. The proposed final regulations do not 
limit the amount of financial guarantees for costs associated with implementing the 
approved reclamation plan, including costs for post-closure long term maintenance and 
water treatment. 


Long-Term Funding 


14.65 Comment: While some revisions to the bonding rules are appropriate, other portions of 
the proposed rules are troubling because they reflect an extension of BLM’s authority 
beyond that established by the Federal Land Policy and Management Act (FLPMA). For 
example, in proposed Section 552(c), BLM could require funding for long-term treatment 
to ensure water quality standards or for “other long term, post-mining maintenance 
requirements.” BLM offers no basis for its assertion of such authority other than to point 
to the unnecessary or uadue degradation provisions in FLPMA. The link is very tenuous. 
FLPMA does not grant BLM the authority to bond for speculative, future impacts, but for 
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recle .ai.0n of disturbed lands. 


Response: BLM believes that FLPMA section 302(b) requiring the Secretary to prevent 
“unnecessary or undue degradation” provides ample authority for this provision. BLM is 
not bonding for “speculative, future impacts,” but is bonding for activity that is known 
and planned to be implemented as part of the approved reclamation plan. In many cases 
it is known that long-term treatment and site maintenance will be necessary and must be 
provided for as part of the reclamation bond. 


14.66 Comment: 3809.552(c): “When BLM identifies a need for it, you must establish a trust 
fund or other funding mechanism available to BLM to ensure the continuation of long- 
term treatment to achieve water quality standards and for other long-term, post-mining 
maintenance requirements.” How will “need” be defined? How will this be 
implemented? 


Response: BLM did not attempt to define “need” because need will differ on a case-by- 
case basis. BLM believes that allowing local field managers to work with operators to 
determine need is preferable to trying to force a one-size-fits-all set of criteria. Most of 
the time the need will be established through the review and evaluation process 
conducted as part of the project NEPA analysis, or associated with the development of 
NPDES/State discharge permits. 


14.67 Comment: Revise .552(c) to include a table showing the basis for any BLM 
determination that a trust fund or other funding mechanism will not be arbitrary and 
capricious and does not duplicate authority and responsibility of other federal or state 
entities for “long-term” water quality treatment and/or monitoring to meet water quality 
standards included in a mining operation. Further, any requirement for maintaining water 
quality standards is the exclusive responsibility of the state or from EPA. 


Response: §3809.552 (c) clearly states the conditions when BLM will require a long- 
term funding mechanism. Because of the different nature of each operation, it is not 
reasonable to establish a list of criteria. The Secretary of the Interior has the 
responsibility to prevent unnecessary or undue degradation on public lands, including the 
degrading of water quality. But BLM does not establish the water quality standards. 


14.68 Comment: BLM should leave implementation of the Clean Water Act to EPA or state 
programs that have primacy as defined by EPA. Congress has already delegated this 
authority to EPA. Regarding prediction of acid rock drainage, this is a well-developed 
area of expertise and BLM’s determination of the statistically adequate number of 
samples should be based on this expertise. Statistical validity of sampling for acid rock 
drainage prediction must consider geology and mineralogy, and testing should follow a 
phased approach of static testing followed by kinetic testing. A determination that acid 
r_ck drainage will not occur should eliminate the need for funding for long-term water 
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14.69 


14.70 


Response: The BLM field manager wil! determine on a case-by-case basis whether the 
operator must establish a trust fund. The hXelihood that ARD will or will not occur is 
only one factor in determining the need fer Long term water treatment. §3809.552 (c) 
States the conditions when BLM will require a long term funding mechanism. Due to the 
different nature of each operation it is not reasonable to establish a lis: © criteria. The 
Secretary has the responsibility to prevent unnecessary or undue degradation on public 
lands, including the degrading of water quality. However, BLM does not establish the 


Comment: With respect to proposed 3809.552, BLM aiso has no authority under 
FLPMA to require the operator to establish a trust fund or oiher funding mechanism 
available to BLM to ensure continuation of long-term water treatment and other 
postmining maintenance requirements. The proposed regulation states that it will be 
required if BLM identifies a need for it. No criteria are specified to guide BLM and the 
operator as to what would constitute a need. Furthermore, financial guarantees, such as 


Response: BLM addressed its authority under FLPMA in the preamble to the proposed 
rule (see 64 FR 64 42). The Secretary's responsibility to prevent unnecessary or undue 
degradation of the federal lands provides broad authority, including the authority to 
protect water quality. Long-term water treatment is but one component in a 
comprehensive reclamation plan that would be used to reclaim the public lands. 
Reclamation bonding is used to assure that the reclamation plan gets implemented. A 
trust fund is the most efficient way to fund long term, reoccurring costs such as those 
associated with post-closure water treatment or site maintenance. Howevei, the operator 
can propose alternative funding mechanisms as long as they ,rovide an adequate level of 
financial assurance that the taxpayer will not bear the cost of reclamation. 


Comment: The bonding regulations proposed to release bonds for water quality after the 
mine is closed for | year without untreated discharge exceeding water quality 
requirements. | don’t believe that | year is an acceptable time period. Ground water 
contaminants often move less than a few hundred feet per year, and the monitoring point 
may be thousands of feet away. As I discovered in my review of the ground water 
analysis at Zortman-Landusky in Montana, it is very possible that contaminants ma‘; not 
be observed for years after closure. I suggest that the regulations be rewritten to allow the 
water quality bond to be released after a time to be determined from an adequate ground 
and surface water modeling exercise. Because of the vast uncertainties in any modeling 
estimate, the predicted time from the model should be increased by about 50% before the 
bond is released. 


Response: The bond released after the | year period is the bond held for performance of 
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the surface reclamation work, not the amouni held for water treatment. If water treatment 
becomes necessary after release of the surface reclamation bond, the operator is still 
responsible for the treatment and portions of the water treatment bond would be used to 
fund the treatment activity. 


14.71 Comment: Barrick understands BLM’s concerns about interim site maintenance but 
believes that the proposed regulation is an inappropriate reaction to several isolated 
problems. BLM has not adequately considered the impacts of the proposed rule or 
alternatives that would achieve the same objective. The requirement that some portion of 
the financial guarantee be “immediately redeemable” by BLM at BLM'’s discretion will 
impose a significant cost on operators, particularly smal! operators, because it may 
require a substantial cash bond. 


Response: BLM has deleted this requirement from the proposed final regulations. 


14.72 Comment: in licu of the new language proposed in 3809.552(a), commenters 
recommend that the Department of the Interior consider contingency bonds to cover 
worst-case sceianios of mining operations. 


Response: We considered contingency bonding and decided not to include it in the 
regulations due to the difficulty in predicting unplanned events and an associated 
remediation cost; and due to operator difficulty in obtaining bond coverage. 


Self-Bonding 


14.73 Comment: The current draft rule allows for self-bonding. Bonds should be held by an 
independent third party. 


Response: The proposed final regulations allow corporate (self) bonding to continue for 
corporate guarantees in place on the effective date of the final regulations. No new 
corporate guarantees will be permitted due to the risk of nonpayment and difficulty 


tracking corporate solvency. 


14.74 Comment: We would like to see stronger rules expecting significantly more third-party 
bonding (NOT self-bonding) for the mining companies so we taxpayers don’t end up 
footing the bill for expensive toxic cleanup when a mining company declares bankruptcy 
to get out of paying its own bill for cleanup. Please raise the bonding limits much higher 
to cover such unexpected pollution happenings. 


Response: The proposed final rules do not allow new corporate guarantees (self- 
bonding). The reclamation bond amount that must be provided by operators has to be 


adequate to cover all anticipated costs of reclamation, including post-closure site 
maintenance and water treatment. BLM decided not to try and bond for unanticipated 
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events such as spills or failures due to the difficulty in establishing an acceptable nsk 
threshold, remediation cost structure, and the difficulty operators would have in obtaining 
bonds for such hypothetical events. Such events are better covered by operator liability 
insurance than by reclamation bonds. 


14.75 Comment: BLM specifically requests comments or suggestions on an appropriate 
standard for an acceptable corporate guarantce 64 Fed. Reg. 6422, 6443. hk is important 


that BLM's bonding provisions retain the opportunity for corporate guarantees in certain 
circumstances. BLM should review the detailed corporate guarantee provisions in 


Nevada's program. See generally Nevada Admin. Code 519A.350. Those provisions 
function effectively and assure that the reclamation costs of operations that rely on the 
corporate guarantee are adequately covered. 


Response: The proposed final regulations allow corporate (self) bonding to continue for 
those corporate guarantees in place on the effective date of the proposed final regulations. 
BLM will not accept new corporate guarantees. 


14.76 Comment: An acceptable corporate guarantee should follow the precedent established 
by the Outer Continental Shelf Act. There an acceptable corporate guarantee is defined as 


an excess of assets over liabilities on a company’s audited financial statements, which is 
sufficient to cover the outstanding obligation. This test can be applied annually to allow 
for adjustments for changing market conditions. 


Response: The suggestion to use the OCS or other models would require BLM to 
evaluate assets, liabilities, and net worth. Some even require judging the ratio of net 
worth held in the United States. Annual reviews would be needed. BLM does not 
currently have the expertise to perform these accounting functions, and we determined 
that we could not diminish the overall risk in allowing additional corporate guarantees by 
acquiring such expertise. 


State Guarantees 


14.77 Comment: Revise .570(c) to provide that the state guarantee need not include BLM 
costs for issuing a third-party contract in the event of a default when the state agreement 


provides for the state to implement the jointly approved reclamation plan that is in 
default. 


Response: If BLM calls the financial guarantee, the guarantee must pay all costs. 
Because BLM incurs administrative costs for issuing and monitoring third-party 
contracts, it is appropriate to estimate those costs when determining the amount of a 
financial guarantee BLM will require. 


14.78 Comment: Revise .572 to require that the state be formally notified that BLM has 
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rejected a state-approved financial guarantee. BLM’s notification the state should also 
specifically explain why BLM rejected the state-approved financial guarantee. The BLM 
decision to the owner/operator and notice to the state should be appealable and provide 
that in the event of an appeal, BLM would temporarily accept the state-approved financial 
guarantee when the state confirms to BLM that the owner/operator is considered a 
bonafide entity in good standing with the state. The time standard should read 30 calendar 
days. 


Response: The proposed final regulations now use 30 calendar days as the norm and also 
states that BLM will notify a state if BLM does not accept a state-approved financial 


guarantec. 


14.79 Comment: Adoption of the proposed final regulations will eliminate joint bonding 
between the states and BLM. Page 45 of the draft EIS states that financial guarantees 
would allow equivalent bonding by state agencies but only if the bonding instrument 1s 
also redeemable by the Secretary of the Interior. At this time I have no knowledge of a 
bonding company or financial institution that will provide a bonding instrument that is 
redeemable by multiple agencies. 


Response: We believe that making a financial guarantee redeemable by the Secretary is a 
fundamental principle of the financial guarantee program. Such a guarantee can be made 
to work and surety companies are likely to accept the notion. 


14.80 Comment: State bond pools and state-accepted corporate guarantees offer limited 
protection. This applies to the stock of cc , ovations and their corporate entities that are 
engaged in the mining operation. Blanket :: aewide bond pools are costly to maintain and 
must have a regular actuarial accounting to assure solvency. It is also difficult to 
establish “fair and equitable” contributions. One large cost recovery claim can readily 
exceed the pool. State-accepted corporate guarantees should at best be applied only to 
corporations holding an investment-grade financial rating. Otherwise, such alleged 
corporat guarantees will not be available for BLM use in the event of bankruptcy 
proceed gs. 


Response: We believe that continuing to use state bond pools is in the interest of all 
parties, especially small miners who might have difficulty obtaining a financial guarantee 
from othe, sources. The BLM state director will have to determine whether the pool is 
sound (sec §.8090.571) before an operator could post a financial guarantee through the 
pool. To wose who argue that one large claim would make the pool insolvent, we point 
out that should that occur, a means would have to be found to augment the remaining 
financial guarantees provided by the pool to comply with the requirements of the subpart. 


14.81 Comment: BLM needs to follow the states’ lead on corporate guarantees. Some states 
heve programs that currently accept corporate guarantees, so the criteria are already set. If 
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BLM changes that, there may be conflicts between states and BLM with no authority 


designated t resolve the disputes. If BLM has different criteria on 2 portion (public 
lands), then these criteria will lead to double bonding requirements. 


Response: We believe that making a financial guarantee redeemable by the Secretary of 
the Internor is a fundamental principle of the financial guarantee program. Such a 
principle can be made to work, and surety companies are likely to accept the notion. 
BLM’s intention is that this section be the basis for continuing joint state-BLM bonding. 
In §3809.203 we state clearly that if the financial guarantee is a single instrument, it must 
be redeemable by both the Secretary and the state. This section must be consistent with 
that requirement. But we recognize that sometimes state interests and federal interests are 
not the same. Our overriding principle is that the Secretary of the Interior is ultimately 
responsible for assuring that operators reclaim federal land after mining. This means that 
we must issue rules that protect the public, even if the states and the Federal Government 
will hold separate bonds. If, as a policy matter, this is unacceptable to a state, its 
legislature can act. Where state statute is not at issue, BLM-state memorandums of 
understandin: ay be crafted so as to continuc current arrangements. 


14.82 Comment: Section 3809.572 Clarification is needed on the criteria for which BLM may 
reject" ate-approved financial guarantee. Is it solely based upon the acceptance criteria 
defined in Sections 389.570 and 3809.5717 If BLM rejects a state-approved financial 
guarantec. the agency must establish a time frame within which the operator can remedy 
the situation. Additionally, an appeal procedure must be established for resolving the 
discrepancy between the state and BLM on what is or isn’t an acceptable guarantee. 


Response: Section §3809.570 and 3809.571 established the criteria for BLM acceptance 
of a state approved financial guarantee. The proposed final regulations contain an appeal 
process for adversely affected parties. However, because typically a State is not a party to 
a BLM proceeding, BLM and the State should try to resolve issues between them through 
a consultative process. See §3809.800-3809.809. 


14.83 Comment: 3809.570; 64 Fed. Reg. at 6464 concerning state-approved financial 
guarantees must be modified to conform to California law. Financial guarantees are 
effectively provided to local lead agencies, the state of California, and in many instances 
federal land managers without the concern for double bonding. BLM should review the 
State regulatory schemes and consider adopting similar language. 

Response: BLM cannot adopt individual state rules but will work with states to achieve 
uniformity throughout a state and to avoid duplication, where possible. 


14.84 Comment: We have two concerns with use of the state bond pool. Under this proposal 
BLM may recoup administrative costs of reclamation after an operator has defaulted. 
Since the state generally saves BLM significant funds by administering the bond pool, we 
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believe BLM should not recoup administrative costs from the state bond pool. In 
addition, we recommend that the new rule contain provisions for states with bonding 
agreements with BLM to be able to audit all reclamation costs claimed under a default 


Response: BLM must stil! administer any third-party contracts needed to reclaim land 
after operations, and this is a legitimate expense. As estimates of the amount of the 
financial guarantee are expected to consider the administration of contracts, it is not 
unreasonable to have proceeds from a state bond pool pay this expense. BLM believes it 
must include its direct and indirect administrative costs in calculating the estimated 
reclamation costs. These costs should apply to state bond pools as well. As to the second 
concern, BLM would work with the States to provide appropriate audits of monies used 
from the State bond pool. 


14.85 Comment: Bonding pools, even actuarially sound ones, are NOT an acceptable form of 
guarante-. Bond pools, by definition, do not assure full bonding for a site. In addition, 
they are financially risky. 


Response: The BLM State Director must determine if a state bond pool gives the 
government an adequate level of protection. If the state director determines it does, BLM 
will permit the use of state bond pools. 


14.86 Comment: Actuarially sound bonding pools are an acceptable form of guarantee. But 
BLM must make a written determination that it is actuarially sound and renew this 
determination every year. Some state bond pools are financially shaky at present. 


Respouse: The BLM State Director must determine if a state bond pool affords the 
government an adequate level of protection. If the state director determines it does, BLM 
will permit the use of state bond pools. The rules do not provide for annual BLM review 
of the bond pool but such a review may be performed if necessary. 


Release of Financial Guarantee 


14.87 Comment: The third and perhaps most essential aspect of preparing for future problems 
is to require adequate bonding. Current bonding requirements are generally based on area 
of land disturbed, but BLM does have significant leeway in this matter. The operator, 
“[a}t the discretion of the author.zed officer, be required to furnish a bond in an amount 
specified by the autnonzed officer.” This statement suggests that upon documenting 
potential impacts or uncertainty in the prediction of impacts, the authonzed BLM officer 
should require adequate bonding to remedy problems that occur after operations have 
ceased. The requirement should include a provision to allow BLM to hold the bond for 
many years after the mine closed because of the time for pit lakes to refill 
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Response: The proposed final regulations allow BLM to release a bond no carlier than | 
year after reclamation if the water quality of discharges is satisfactory or a long-term 
funding mechanism is in place to pay for treatment. We did so because we believe that 
after | year there is considerably less msk that something will go wrong. Allowing bonds 
to be held indefinitely when reclamation is complete could likely make mt more difficult 
for operators to obtain bonds. The proposed final regulations are also clear that release of 
the financial guarantee does not end the operator's lability if elements of the reclamation 
fail. 


14.88 Comment: Another impossible suggestion 1s to make bonds for eternity. The proponents 
will say the proposals don't suggest this. Well. read i again and just think of how a liberal 
administrative judge, would interpret it. Even now it is practically impossible to have 
bonds replaced by other bonding companies when there is a change of ownership. The 
problems concerning release of liability on bonds are getting to be horrendous and it 1s 
now difficult to get bonds at reasonable prices. Just imagine what it will be like if a 
bonding company thinks it might be liable for the next thousand years. If the other 


Response: Bonds wil! not be held forever following the completion of reclamation. The 
propused final regulations allow BLM to release a bond no earlier than | year after 
reclamation if the water quality of discharges 1s satisfactory or a long-term funding 
mechanism is in place to pay for treatment. We did so because we believe that after | 
year there is considerably less msk that something will go wrong. The proposed final 
regulations are also clear that release of the financial guarantee does not end the 
operator's liability if elements of reclamation fail. 


14.89 Comment: BLM must understand that surety underwriters are accepting the full nsk of 
the reclamation obligation. If release of the guarantee is uncertain or too far into the 
future, surety simply will not be available, and certain guarantees will not be obtainable. 
Surety is a business, not a service. This business will not expose itself to unacceptable 
risks. In addition, “most appropriate technology nd practices” is difficult or impossible 
to bond for, and has the potential to render many operations uneconomic. Bonding for 


Response: The : -0sed final regulations do not extend bond release far unto the future 
Bond release is a. ways less than certain, being as it is contingent upon satisfactory 
performance of reclamation. The final proposed final regulations do not include the term 
“most appropriate technology and practices ~ 


14.90 Comment: The proposed regulation covering bonding was carefully and cleverly crafted 
to appear reac wnable, but in practical terms it is wholly wareasonable. | am aware of no 
surety company or financial lending institution in Alaska that would write a bond or letter 
of credit, or make a loan, collateralized or not, to a miner operating wader ...<c proposed 
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149] 


14.92 


14.93 


bonding regulabon. To do so would expose financial insutubons to severe cntcism by 
the FDIC because of the high but uncertain risk involved. Surety companies almost never 
wmte bonds unless ry are assured that their sk is defined and limited and the person or 
company Seing bonded 1s financially capable of ensunng that the surety company’s msk 15 
nearly nonexistent. 


Response: The provisions addressing release of the financial guarantee clearly place 
lumuts on the nsk that a surety would be liabic for. Operators can mange bor d costs and 
nsks to thei sureves by developing compresensive reclamation plans and performing 
reclamation concurrent with mine operations so as to lower ongoing reclamation 

tiabilie 


Comment: 3809 592: 64 Fed Reg. at 6465 The proposed limitation of reduction in a 
bond by only 40% upon completion of surface reclamation is unacceptable and should be 
deleted. The: “LM should consider the state provisions handling the reduction in bonding 
as the bond represents actual cost requirements to complete reclamation. As reclamation 
1s completed. the bond should be released dollar for dollar with the activities or tasks that 
are satisfactonly completed. There should be no arbitrary “retention” for contingency or 
nonquantificd or unanticipated purposes. 


Response: Releasing financial guarantee on a dollar for dollar basis would create a 
somewhat more cumbersome process than relying on a fixed percentage. In addition, i 
would create a greater msk that toward the end of the reclamation process the financial 
guarantee would not be adequate to cover the cost of the remaiming reclamation if the 
actual Co. to complete earher phases of reclamation exceeded the estimate. Whether to 
release 40. 60). or 80 percent of a financial guarantee 1s admittedly a somewhat imprecise 
decision. In the proposed final rule we chose 60 percent to assure that funds would be 
available at the end of the reclamation process. The arguments on both sides of the issue 
Suggest to us that our proposal took a reasonable middie ground. TT rrefore we decided 
not to change the percentage of the financial guarantee we will release 


Comment: Section 3809.58? Critena for release of financial guarantees should be 
stipulated in advance. in the approved plan of operations. Additional cntena must not be 
apphed after Plan approval. Bonds or guarantees cannot be obtained if the cntena to be 
met for release are not reasonable and clearly defined in advance. The critena should b: 
specific to the proyect and clearly defined in the approved Plan of Operations 


Response: BLM will not release the financial guarantee until we determine reclamation 
is complete. The standard 1s the reclamation plan in the Notice or approved Plan of 
Operations. The sole criterion for judging whether you met the standard is the successful 
completion of reclamation. 


Comment: Transfer of Operations and Impact on Financial Guarantee - 3809593 If an 
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operator transfers an operation and obligation to another operator, and thal operator 
provides a satusfactory guarantee, the onginal operator's financial guarantee should be 
released in full. Just as important as establishing clear responsibility for reclamation for 
all porvons of a transferred operation 1s the need to establish a clear mechanism for how 
the guarantees are to be released. This is not clear in this sub-part. 


Response: We believe this section is clear. When BLM approves a new guarantee the 
previous guarantee may be released. 


1494 Comment: 3809 580 should be revised to ensure that an operator would be pertutted to 
request BLM’'s approval for a decrease in financial guarantee if the estimated reclamation 
costs decrease as a result of a modification. Again, BLM should consider the state 
programs that specifically requires the guarantee to cover definable reclamation 
requirements. 


Response: We agree. The proposed final regulations clarify the regulatory text by 
changing the word “increases” to “changes” and making conforming editornal changes. 


14.95 Comment: The release of a financial guarantee need not be tied to a definitive release of 
lability for reclamation, but the liability for reclamation of at least Notice-level activity 
should have a definitive termination. British Columbia does it. Why can't BLM make 
such a decision for disturbances as simple as Notice-level activity’? A rule addressing 
definitive termination of liability for Notice-level activities upon notice from BLM should 
be added as 3809337. 


Response: In all cases the operator remains responsible or the impacts of thew 
operations regardless of whether BLM has released thew financial guarantees. The 
financial guarantee 1s merely an eni cement tool and does not represent the limuts of 
habulity for reclamation. 


14.96 Comment: 3809.593, 64 Fed. Reg. at 6465 [f an operator transfers an operation and 
obligation to anoth operator and that operator provides a satisfactory guarantee. the 
onginal operator's financial guarantee should immediately be released in full This 1s not 
clear in this subpart. 


Response: BLM intends that to be the case and believes that the language in the 
proposed final regulations, which states, “Therefore, your financial quarantee must 
remain in effect until BLM determines that you are no longer responsible for ali or part of 
the operation ~ cannot be read to suggest that BLM would not promptly release the 
financial guarantee 


14.97 Comment: The incremental release provisions in proposed Section 591 must also be 
revised. BLM has proposed to reduce the financial guarantee “by not more than 60 
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percent of the total guarantee when the operator compictes backfilling. regrading. 
establishment of drainage control. and stabilizaon and detoxificabon of leaching 
solubons, heaps. tailings, and semilar facilives on that porvon of the project arca” 64 
Fed. Reg 6422, 6444. This provision is unjustified, and the cxample BLM relies on 
accentuates its error. BLM states that if an operator completed regrading SO acres of a 
100- acre project area, the operator could seck release of 60% of the financial guarantee 
applicable to the 50 acres. Id. But the realities of reclamation suggest that regrading 
costs typically constitute closer to 90% of the total reclamation costs. BLM's selection of 
an arbitrary percentage ignores those issues, the provision should be revised to authonze 
a dollar-for -dollar release based on the amount of work performed. 


Response: Reicasing financial guarantee on a dollar-for-dollar basis would create a 
somewhat more cumbersome process than relying on a fixed percentage. In addition, it 
would create a greater msk that toward the end of the reclamation process the financial 
guarantee would not be adequate to cover the cost of the remamuing reclamation if the 
actual cost to complete carher phases of reclamation exceeded the estimate. Whether to 
release 40, 60, or 80% of a financial guarantee 1s admittedly a somewhat imprecise 
decision. In the proposed rule we chose 60% to assure that funds would be available at 
the end of the reclamation process. The arguments on both sides of the issue suggest to 
us that our proposal took a reasonable middie ground Therefore we decided not to 
change the percentage of the financial guarantee we will release 


14.98 Comment: We strongly oppose the proposal to release the financial guarantee to the 
mining Claimant after a claim is patented, per 3809.592, unless the patented surface has 
been satisfactonly reclaimed. A patent will fee-simple the surface and automatically 
default the responsibility of reclamation of the private surface to the state, which will 
have no financial guarantees of reclamation. BLM’s financial guarantees should be 
assigned to the state on a pro rata hasis because the claim may be partially patented or 
reclaimed 


Re«nonse: We agree that once land is patented BLM 1s no longer a party in interest with 
respect to the reclamation of the patented land BLM would, however, retain portions of 


a financial guarantee whose purpose 1s to guarantee reclamation of the publ: lands 

BLM would work with States to see if portions of the bond can be transferred to Stutes to 
meet State bonding requirements. Because this is :kely to vary among the Siates, we’ 
not incorporate these suggestions into the proposed final regulation. 


14.99 Comment: Liability after Reicase of Financial Guarantee. 3809 59)(a) tates that the 
release of the financial guarantee does not release the mining claumant or operatos from 
respuasitility for reclamation of the operations should re. lamation fai! io mect the 
standards of this subpart. An operator's liability with respect to ‘he guarentes M''ST 
terminate upon release of the guarantee. BLM should instead nui releas. the fi eect 
guarantee until the reclamation ts determined to meet the sandain. |p fal. ws eppears 


Comments 4 Responses 2a5 Financial Guarantees (Bonding) 


to be the untent of 3809. 991. whch establishes how BLM may reduce the amount of the 
financial guarantee If al! reciamavon 1 compicte and al! applcable standards have been 
compbed with. hatulty should be terminated Nothung mn FLPMA envisons that 
clasmants could be held perpetually able for complying with BLM regulatons 


Response: We powted out that the msue of resadua! responsitilty for a project area after 
release of the financial guarantee has come up many umes since | 980. and the current 
rules do not address thes We continue to believe that this provison 1s needed to cover 
wtuatcons where, as we stated in the preamble tw the proposed rule. “for example. a totally 
regraded and revegetated slope begins to slump or fax! If BLM could not require the 
operator or muning Clarmant to come back and fix the problem. unnecessary or unduc 
degradation of public lands caused by the operate: s activines would be a likely result ~ 
None of the arguments against this provisson ect at the rssue of Liability for problems that 
are Clearty the result of mining operations and may show up later Clearly. lability and 
release of the guarantee are separate issues And even after release of a financial 
guaratic« uperators must be held liable for the consequences of they activites. 


14.100 Comment: Reir ase or Neducton of Financial Guarantce 3809.99) The reference to 


“wibsequent™ fo: insper von of the reclamation as to when the operator will be noufied 
whether reclamatius 1s acceptable 1s inadequate There should be a we'!l-defined ume 
frame within which BLM must notify an operator about the level of acceptance of 
reclamation. The intent 1 to determine as quickly as possible that the roclamation 
obligation has been met and to get the guarantee released as soun thereafter as possible 


Response: We chose to change the current rule that requires written waivers of jount 
imepections, and not to establish a time frame for when a joint inspection can occur. We 
intend to promptly inspect the reclaimed area, usually within ) days But when we 
imspect depends not only on our work, vad, but the operator's c-ailatility Weather 
conditions may delay inspections. If we were to have a time frame in the mie, we would 
be establishing an inflexible process that, in the event of mutually agreed apon delays. 
could trigger unnecessary administrative burdens to yustify the delay Kequiring the 
release within a finite number of days serves no public purpose because the effort to act 
within the time frame could lead to the inappropnaie release of some guarantees or time. 


consummng appeals when we have le zitimate reasons for delaying the release 


14.101 Comment: Length that Fiaan.ial Guarantee must be Maintained - 3809 S82 Standards 


that must be met before release of s guarantee are s1pulated in the approved Plan of 
Operations. Any other standards shou..! not apply Bonds or guarantees cannot be 
obtained if the standards to be met tor reiese ar no clearly defined and reasonable The 
standards should be specific to t.c project and cleat ce sed in the approved Plan of 
Operations, not genenc SMCRA-hike stand arcs 


Response: The standard is the . clamatw 1 in th. eovce or approved Plan of 
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Operations. The sole criterion for judging whether you met the standard is the successful 
completion of reclamation. BLM believes the regulation is clear and therefore we did not 
change language. 


14.102 Comment: This section should aiso state that a bond wi!! be released upon transfer of 


the property to a new owner with BLM approval and a replacement bond. 


Response: §3809.593 makes it clear that a bond can be released when you transfer your 
operation and an adequate financial guarantee has been accepted. 


14.103 Comment: 3809.592(a) provides that the release of the financial guarantee does not 


release the mining claimi:t or operator from responsibility for reclamation of the 
operations should reclamation fail to meet the standards of this subpart. This provision is 
both inconsistent with other portions of the financial assurance rule and beyond BLM’s 
authority to impose. Sections 3809.590 and .591 establish BLM’s responsibility for 
determining whether reclamation has been successful and meets standards. Presumably, 
BLM will not release the posted financial guarantee uniess the reclamation satisfies the 
standards under which the «perations was approved. Though an operator may or may not 
be liable for future environmental problems under CERCLA, RCRA, or other federal or 
state legal authorities, FLPMA provides no basis for BLM to declare an operator 
perpetually liable. FLPMA is a regulatory, not remedial, statute. Under FLPMA, BLM 
has authority to impose regulatory requirements and standards and see that they are met. 
BLM has no FLPMA authority to go further and to declare perpetual liability. Indeed, 
even though BLM has some remedial and enforcement authorities delegated to it under 
CERCLA, those authorities may apply here but they do not include declarations of 
liability. Liability under CERCLA or other remedial authorities is determined in the end 
in courts, not by pronouncement in regulations. 


Response: In the preamble to the proposed rule (See 64 FR 6444), BLM anticipated 
these types of objections to paragraph (a). We pointed out that the issue of residual 
responsibility for a project area after release of the financial guarantee has come up many 
times since 1980 and the current rules do not address this. We continue to believe that 
this provision is necessary to cover situations where as we stated in the preamble to the 
proposed rule, “for example, a totally regraded and revegetated slope begins to slump or 
fail. If BLM could not require the operator or mining claimant to come back and fix the 
problem, unnecessary or undue degradation of public lands caused by the operator's 
activities would be a likely result.” None of the arguments against this provision get at 
the issue of liability for problems that are clearly the result of mining operations and may 
show up later. Clearly, liability and release of the guarantee are separaic issues. And even 
after release of a financial guarantee the operator must be held liable for the consequences 
of his or her activities. Where it can be established an operator's activities has led to the 
problems, FLPMA provides authority for holding an operator responsible, regardless of 
how much time has elapsed. We included the provisions because not because we 
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anticipated a large number of cases where we would direct an operator to come back and 
fix problems but because BLM must balance the operator's expectations with our duty to 
take steps to prevent tnnecessary and undue degradation. Accordingly we did not 
incorporate the suggestion into the proposed final regulations. 


14.104 Comment: As drafted, this subsection [3809.590] is open-ended and needs careful 
thought. In particular, the Department of the Interior has presented no compelling reason 
for providing inspection without the owner/operator as is the case in the existing 3809 
regulations. The proposed regulations establish an indefinite/open-ended time line of: a 
“prompt” inspection, a later written decision without a time requirement, and then a 30- 
day public comment period at the end. Assuming standard time frames for a Department 
of the Interior decision, a simple decision would reyuire more than 3 months as follows: 
day |, application filed; day 5, a joint fieid exam scheduled 7 days later; day 13, joint 
field exam and proposed decision discussed; day 21, formal decision prepared and 
submitted to the state director; day 31 BLM decision signed; day 33, owner operator 
receive formal decision; day 35, notice published in local newspaper; day 64, someone 
requests an extension of 30 days to comment: day 70, BLM approves the request for 30 
more days to comment; day 95, BLM renders a final decision. This hypothetical time line 
of 95 days to react to a request for relinquishment or reduction of a required financial 
guarantee as a result of the owner/operator and BLM regular on-the-ground mining 
operation is too long. The above time line is substantially longer to the extent the state 
director shifts decision making to BLM’s Washington Office or to the Secretary of the 
Interior. 

Response: We chose to change the current rule, which requires written waivers of joint 
inspections and not to establish a time frame for when a joint inspection can occur. We 
intend to promptly inspect the reclaimed area, usually within 30 days. But the time when 
we do it depends not on!y on our workload but on the availability of the operator. 
Weather conditions may delay inspections. If the rule included a time frame in the rule, 
we would be establishing an inflexible process that, in the event of mutually agreed upon 
delays, could trigger unnecessary administrative burdens to justify the delay. Requiring 
the release within a finite number of days serves could be counter productive because the 
effort to act within the time frame could lead to the inappropriate release of some 
guarantees or time consuming appeals when we have legitimate reasons for delaying the 
release. 


14.105 Comment: Revise .590 to require BLM immediately to publish a notice of the request 
for reduction or release of the financial instruments and the date of the joint field 
inspection so that interested persons can attend. 


Response: BLM intends this rule to permit an increase in public review of mining. The 
release of the financial guarantee is an important step in the mine closure process. 
Allowing the public to comment is also an important part of public participation, which 
should add value to BLM review, providing another check and balance on BLM. But the 
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logistics of including the public on the formal inspection could result in many of the same 
problems that we considered in deciding not to adopt the proposal for “citizen 
inspections” in the proposed final regulations. Therefore we did not adopt this 


14.106 Comment: Delete .594(c) because it deals only with access. It is not a “mining 
operation” under the 3809 regulations because no federal minerals are involved. BLM 
has full authority to regulate access on public lands, but the appropriate requirements are 
in the right-of-way regulations. This proposed provision gives the impression that the 
Department of the Interior intends to regulate proper mining operations on land owned by 
Alaskan native corporations, patented mining claims, state and local governments, and 
the Forest Service if access to the mineral deposit is BLM’s only action. This is not 
appropnate. 


Response: We agree that the proposed provision was awkward and out of place. The 
proposed final regulations do not contain §3809.594(c) 


14.107 Comment: Proposed 3809.592 is objectionable for similar reasons: it proposes that an 
operator's (or mining claimant's) liability would not terminate upon bond release. BLM 
justifies its proposal stating that “{i]f BLM could not require the operator or mining 
claimant to come back and fix the problem, unnecessary or undue degradation of public 
lands caused by the operator's activities would be a likely result.” 64 Fed. Reg 
6422,6444. FLPMA does not include liability provisions comparable to CERCLA; it 
does not grant BLM authority to hold operators (or mine claimants) perpetually liable. 
The concept of financial security release is predicted on the notion that when reclamation 
plan requirements and environmental standards or criteria have been met, the bond is 
released and the operator's obligations deemed fulfilled. Indeed, BLM’s own statements 
reflect that fact: “BLM does not anticipate a large number of cases [in which it would 
require an Operator or mining claimant to come back and fix a problem]...and, in any 
event must balance an operator's reasonable expectation of the finality of final financial 
guarantee release with BLM’s [FLPMA] responsibility...” 64 Fed Reg. 6422, 6444. In 
light of BLM’s own analysis, proposed Section 592 should be deleted. 


Response: We pointed out that the issue of residual responsibility for a project area after 
release of the financial guarantee has come up many times since 1980, and the current 
rules do not address this. We continue to believe that this provision is needed to cover 
situations where as we stated in the preamble to the proposed rule, “for example, a totally 
regraded and revegetated slope begins to slump or fail. If F' M could not require the 
operator or mining claimant to come back and fix the problem, unnecessary or undue 
degradation of public lands caused by the operator's activities would be a likely result.” 
None of the arguments against this provision get at the issue of liability for problems that 
are clearly the result of mining operations and may show up later. Clearly, liability and 
release of the guarantee are separate issues. And even after release of a financial 
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guarantee the operator must be held liable for the consequences of his or her activities. 


14.108 Comment: Delete .591(a). Obligations to meet water quality standards, heap leach 


detoxification, and related water quality facilities are the responsibility of the state or 
EPA and are included in those authorizations. In Alaska, bonding for heap leach facilities, 
solid waste disposal, and tailings ponds are permitted and bonded under authority of the 
Alaska Department of Environmental Conservation (ADEC). The Alaska Department of 
Natural Resources approves dams for safety and regulates long-term dam maintenance 
and for reclamation of disturbed areas not covered by ADEC permits 


Response: This paragraph explains that the section applies only to financial guarantees 
and not to long-term trust funds. We believe it is appropriate and have retained it in the 
proposed final regulations. Regardless of the existence of bonds held by other entities, 
the BLM -held financial assurance must guarantee the performance of all reclamation 
covered by a Plan of Operations or a Notice. 


14.109 Comment: Revise .591(b) to provide thet 80% of the total financial guarantee will be 


released because only the cost for revegetation remains. This is because requiring 40% 
for only revegetation is not reasonable. The remaining 30% could be released on the 
basis of 10% when the first year seedling meets the standard specified in the approved 
reclamation plan and the last 10% when the revegetation standard is met as defined in the 
approved Plan of Operations. Note that the total financial guarantee included a cost for 
BLM to implement the approved reclamation plan in the event of default. Accordingly, 
the remaining 30% is well in excess of any third-party contract to complete revegetation. 


Response: Whether to release 40, 60, or 80% of a financial guarantee is admittedly a 
somewhat imprecise decision. In the proposed rule we chose 60% to assure that funds 
would be available at the end of the reclamation process. The arguments on both sides of 
the issue suggest to us that our proposal took a reasonable middle ground. Therefore we 
decided not to change the percentage of the financial guarantee we will release. 


14.110 Comment: I recommend that .591 be revised to establish the NEPA compliance process, 


as incorporated in the approved Plan of Operations, as the means to determine the amount 
of financial ohligation to be released by BLM as each discrete phase of reclamation is 


completed. 


Response: BLM decided not to adopt the suggestion to use the NEPA document to 
determine financial release amounts at discrete phases of reclamation. This process 
would overly complicate the NEPA document and probably extend the period of NEPA 
review before Plans are approved. It also would have the same problems of releasing the 
financial guarantee on a dollar-for basis as discussed above. Also, most plans undergo 
many changes, and BLM and the operator would have to review the financial guarantee 
release points as they review each modification. Such a process would be overly 
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burdensome to BLM, states, and the operator. 


14.111 Comment: Release of financial guarantees. Within what time limit will BLM publish 


the “notice of financial guarantee” in a local newspaper? We recommend that it be done 
no later than 30 calendar days after the date that reclamation is completed in the project 
area. Also, when the 30-day comment period has ended, BLM imposes no time limit 
imposed for returning the financial guarantee to the claimants, as written. We recommend 
that the regulation is written to specify that ‘inancial guarantee monies should also be 
returned no later than 30 days after the public comment period ends, assuming that BLM 
receives no significant comments that require followup action. 


Response: BLM will publish a notice of financial guarantee after the inspection is 
complete and before we expect to release the financial guarantee. We will quickly review 
the public comments and determine whether they should affect the release of the 
guarantee. Upon making that decision, we will release the guarantee. As with all rules of 
this complexity, we will prepare guidance to assure that all field offices know how to 
implement each section of the final rule. Given the differences in the size and complexity 
of mines and the number of comments we might receive, we determined that the time to 
analyze comments will vary greatly. Therefore we choose not to limit the time for 


analyzing comments. 


14.112 Comment: The term “promptly inspect” is too vague. What does “promptly” mean? 


The word promptly should be dropped and the sentence rewritten to say, “The operator 
will coordinate with BLM so that the reclaimed area is inspected by BLM as soon as 
reclamation operations are complete, and while equipment is still present at the site to 
complete additional reclamation work, if required.” With no time limitation, the BLM 
inspection can take place at any time after cessation of operations. If BLM decides that 
more reclamation work is needed, the claimant may be forced to pay expensive or 
prohibitive mobilization costs to bring equipment back to the small, Notice-level project 
site. 


Response: We chose to change the current rule, which requires written waivers of join’ 
inspections, and not to establish a time frame for joint inspections. We intend to 
promptly inspect the reclaimed area, usually within 30 days. But when we inspect the 
area depends not only on our workload but on the operator's availability. Weather may 
delay inspections. If the rule had a time frame, we would be establishing an inflexible 
process that, in the event of mutually agreed upon delays, could trigger unneeded 
administrative burdens to justify the delay. Requiring the release within a finite number 
of days serves no public purpose because the quest to act within the time frame could lead 
to the inappropriate release of some guarantees or time-consuming appeals when we have 


14.113 Comment: Sec. 3809.591(c): This section addresses release of the bond but not the long- 
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term funding mechanism. There needs to be a section addressing the release of long-term 
funding mechanisms if the anticipated problem never occurs or is eliminated before 
reclamation. 


Response: We decided not to include language addressing the release of a long-term 
funding mechanism (trust fund) established under §3809.552 should the anticipated 
problem never occur or be eliminated before reclamation. If the problem does not occur 
or is eliminated, the BLM field manager may release these funds as part of the 
reclamation release process. It is difficult to foresee an instance where BLM approves a 
mine plan and requires a long-term funding mechanism that turns out to be unneeded. In 
fact, the only foreseeable reason for this to occur would be the result of a Plan of 
Operations modification that significantly changes the nature of the Plan. With each 
modification §3809.580 allows the operator to request a decrease in the amount of the 


14.114 Comment: BLM should follow the states lead on this or there will be conflicts between 
the state and BLM over closure with no proposed authority designated for resolution. The 
bond needs to be redeemable and released by only one authority, the state, which 
administers both public and private lands. There should be NO public comment on 
release of financial guarantee. If BLM insists that public comment is needed for this 
component, then the comment period should be no longer than. 


Response: BLM. ~ the responsibility for assuring complete reclamation and that 
unnecessary or unduc ‘egradation on the public lands does not occur. Thus, BLM would 
remain involved in release of the financial guarantee. BLM would work closely with the 
States in this process. We believe that public comment is an important process. The 
proposed final regulations include a 30-day public comment period before final release of 
the financial guarantee. 


14.115 Comment: The reference to “prompt” inspections of reclaimed areas and “subsequent” 
operator notification of release of financial guarantee is inadequate. The time frame 
within which BLM must notify an operator regarding reclamation acceptance should be 
well defined (in days). The objective should de to determine as quickly as possible that 
the reclamation obligation has been met and to release the guarantee as soon as possible 
thereafter. Public participation in the determination of release of a bond will delay the 
process. Other concerns include liability issues in allowing the public onto mine sites, 
issues of objectivity, and qualifications. We believe the “science” and objectivity in 
determining the appropriateness of bond release could be compromised by pressure from 
members of the public who are unqualified to make such determinations. BLM is the 
representative of the public (so is the state). That should be sufficient in providing 
“public” involvement. 


Response: BLM intends this rule to permit an increase in public review of mining. The 
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release of the financial guarantee is an important step in the mine closure process. 
Allowing the public to comment is also an important part of public participation, which 
should add value to the BLM review in providing another check and balance on BLM. 


14.116 Comment: EPA strongly recommends that reclamation and closure requirements be 


amended to require that air emissions (fugitive) and water runoff from a closed unit meet 
Clean Air Act and Clean Water Act requirements in perpetuity. Chronic acid rock 
drainage problems at mines have clearly demonstrated that environmental degradation 
that takes place after formal reclamation can be significant. After a bond has been 
released, EPA is often the only agency that can address these issues using our 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) 
authorities. This approach is not cost effective. The regulations should require that the 
reclamation plan include a section on how the mining company will comply with 
environmental regulations after closure and into the future 


Response: See the preamble to the 3809 regulations. The performance requirements for 
reclamation include compliance with all applicable environmental laws and regulations. 
This includes the Clean Air Act and the Clean Water Act. Operations that were not in 
compliance with these acts upon completion of reclamation would not be eligible for final 


14.117 Comment: Under Patented Mining Claims, “When your mining claim is patented, BLM 


will release the portion of the financial guarantee that applies to operations within the 

boundaries of the patented land.” What is the purpose of this provision? If the land is 
patented and there is a problem, the United States. would still likely respond and spend 
money on a cleanup, so why is there not any bonding? 


Response: Once the land is patented BLM is no longer a party in interest with regard to 
reclamation of these lands. The provision assumes that BLM would retain the portion of 
the financial guarantee whose purpose is to guarantce reclamation of the public lands 
portion of the project. Although EPA is correct that federal funds might be needed for a 
cleanup of the patented lands, this is not a reason for BLM retaining the financial 
guarantee under Subpart 3809. The patented land should immediately be treated in the 
same manner as any other nonfederal land. 


14.1'3 Comment: Public Involvement. The public has a right to be involved in every step of 


the process of environmental assessment, environmental impacts statements, and bonding 
issues. The citizens of the immediate area are going to be the people affected long-term 
by these mines and should have a say in every decision making aspect. The people have a 
right to know the plans of a proposed mine and to help make the final decisions. 


Response: The proposed final regulations allow many opportunities for public 
involvement. This includes a minimum 30-day pub.ic comment period on al! Plans of 
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Operations and public notice on final reclamation bond releases. 


14.119 Comment: Page 45, Financial Guarantees. This alternative includes allowing the public 
to comment before final bond release. It is act stated how comments would be solicited 
or handled, the time frames for doing so, or the recourse for differences. Also, the value 
of this public comment is not discussed. The majority of the public is untrained in 
reclamation sciences. Isn't this best left to knowledgeable and trained professionals? 


Response: BLM does not believe a lack of expertise will make the process meaningless. 
Members of the public could provide useful information to BLM. We view the 
opportunity for outside parties to comment as a positive. BLM will review public 
comments quickly and determine whether they should affect the release of the guarantee. 
Upon making that decision, we will release the guarantee. As with all rules of this 
complexity, BLM will prepare guidance to assure that all field offices know how to 
implement each section of the final rule. Given the differences in the size and complexity 
of mines and the number of comments BLM might receive, we determined that the time it 
will take to analyze comments will vary greatly. Therefore we choose not to limit the 
time to analyze comments. 


14.120 Comment: Battle Mountain Gold suggests that BLM, through guidance, direct its offices 
to include a discussion of the methodology for financial guarantee calculations in NEPA 
documents and encourage public comment on that issue in accordance with other NEPA 
requirements and procedures. 


Response: The proposed final regulations encourage public discussion of the financial 
guarantee as part of the EIS process. In addition, F _M will provide guidance to field 
offices. 


14.121 Comment: Battle Mountain Gold understands the role of public participation in the 
NEPA process but questions whether a separate requirement for a financial guarantee 
amount would be productive. First, the calculation of the amount of financial guarantee 
is largely a mathematical exercise. There are standard sources of data and methodologies 
for calculating the cost of implementing specific reclamation measures. Public comment 
would not be helpful in that exercise. Second, many states have adopted regulatory 
guidance on bond calculations, including specifying particular sources for cost data, 
assumptions on overhead or administrative costs, etc. Again, individual comments on 
that process would not be particularly helpful or insightful. Third, Battle Mountain Gold 
is particularly concerned about how the proposed 30-day public comment period might 
affect exploration. As a practical matter, 30 days may consist of a third of the time 
involved exploration or construction in some areas. Adding 30 days to the review period 
for an exploration project could have significantly adverse affects. Moreover, because 
BLM will have to review and respond to comments, the 30 days for public coraments will 
translate into at least another 45-day delay, even on minor projects. 
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Response: See preamble to the 3809 regulations. 


14.122 Comment: At the Elko public hearing, BLM acknowledged the need for timely release 
of bonds for small operations, particularly exploration projects, and noted that the 
provisions of proposed 3809.590—which required public comment on release of bonds for 
Notice-level activities—might not have correctly reflected the intent of the 3809 Task 
Force. 


Response: The proposed final regulations do not include public comment on the release 
of financial guarantees held to conduct Notice-level activities. 


14.123 Comment: 3809.41 1(d) requires BLM to accept comments on the amount of financial 
guarantee, and 3809.41 1 (a\4)(v ) states BLM may not approve a Plan of Operations 
until it completes a review of such comments. These requirements will add extensive 
time to the BLM review process and increase BLM's workload without increasing the 
usefulness of BLM’s surface management regulations. BLM and the states have expertise 
in setting financial assurance, and it ‘< ~~* likely that the general public will be able to 
add anything to that process. Moreover, if public comments are believed appropriate, 
they should be solicited in the same manner and according to the same time frame that 
apply to other issues in the NEPA process. The financial assurance amount should be 
established after the NEPA process has closed through an administrative process similar 
to the process used in California. 


Response: The proposed regulations were changed ‘~ the proposed final rules to seek 
public comment on the entire Plan of Operations. T. _ would allow public comment on 
the amount of the financial guarantee as part of the NEPA process. BLM will review 
comments on the bond along with all other comments before issuing a decision on the 


Plan of Operations. 


14.124 Comment: BLM proposes a new requirement of a 30-day period of public comment on 
the bonding amounts, that is, financial guarantees for exploration disturbances even if the 
disturbance is under 5 acres. Such a 30-day public comment period will slow down the 
permitting process, thereby making it more expensive and more difficult to carry out 
mineral exploration, and this provision will have no environmental benefit. Higher costs 
simply translate to less money for testing the ground and fewer people working. 
Response: The proposed final regulations allow public comment on the entire Plan of 
Operations not just on the amount of the financial guarantee, this may occur as part of the 
NEPA process. BLM will review these comments along with all other comments before 
issuing decisions on Plans of Operations. 


14.125 Comment: BLM should pay interest for any new or extended time frames dealing with 
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refunding financial guarantees when it is clear the owner/operator has fully complied with 
the contract with BLM as specified in the approved Plan of Operations. 


Response: BLM will promptly release a bond once the operator meets reclamation 
requirements and BLM inspects the operation to assure that reclamation is complete and a 
30 day comment period occurs. No authority exists for paying interest on a financial 
assurance, nor would it be justified. 


14.126 Comment: If the financial guarantee is properly considered in the NEPA process, no 


special additional comment period is needed. Adding more time to the already 
cumbersome and lengthy permitting decision process by BLM and the Forest Service is 
not consistent with NRC study (NRC 1999). 


Response: Allowing comments during the NEPA process should not extend the time it 
takes to process a Plan of Operations. Likewise, the release of the financial guarantee 
does not affect permitting on-the-ground operations and therefore is not inconsistent with 
the NRC study. 


14.127 Comment: The period for comment vn bond releases should be extended to 60 days to 


give the public adequate time to review the facts, consult with experts, etc. 


Response: The proposed final regulations continue to provide for a 30-day comment 
period. We believe this is adequate time. 


Forfeiture 


14.128 Comment: Proposed 389.595 addresses the circumstances under which BLM “will” 


initiate forfeiture. Two important changes are needed. First, the section should state 
“BLM may initiate forfeiture” rather than “BLM will.” There is no reason for the 
regulations to suggest a duty or obligation on BLM's part to initie’e forfeiture without any 
recognition of the circumstances. Second, subsection (b) must be deleted because it 
suggests that BLM may initiate forfeiture for any violation of the terms of a Notice or 
Plan of Operations. Financial guarantees are just that-a guarantet of performance of 
reclamation. They are not an alternative means of enforcing permit terms or penalizing 
an operator for noncompliance. 


Response: The proposed final regulations changed the language from “will” to “may.” 
We agree that the rule should not require BLM to hastily initiate forfeiture and paragraph 
(b) is not intended as penal provision. A violation of the terms of the approved Plan of 
Operations may cause unnecessary or undue degradation that requires immediate 
reclamation. In some cases, the operator may not be willing to reclaim the disturbance. 
For this reason, we declined to delete paragraph (b). 
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14.129 Comment: Section 3809596, Forfeiture of Financial Guarantee. Federal procedures 
considerably more protracted than state-level procedures. Will 2 BLM “stringency test” of 
the difference between federal-state forfeiture procedures ult in the federa! direction 
because of the stringency, when state procedures can more quickly resolve on-the-ground 
problems? 


Response: The purpose of these regulations is to prevent unnecessary or undue 
degradation. This is always mos: quickly achieved if the involved parties can get together 
at an on-the-ground location. We hope that we will rarely initiate forfeiture procedures, 
and in all cases BLM and the state should try to work together to resolve the issues 
leading to forfeiture before we initiate such actions. But if the operator, state, and BLM 
canna agree on a course of action, BLM must act on behalf of the Secretary of the 
Interior to prevent unnecessary or undue degradation. Therefore we decided to keep the 
proposed language in the proposed final regulations. 


14.130 Comment: BLM's forfeiture provisions (proposed 3809.598) are also fiawed in other 
liable for costs where a financial guarantee is forfeited and insufficient to cover 
reclamation. BLM has no authority to propose such a requirement, and no one will 
provide for guarantees under this concept. Parties should be liable for no more than their 
share or interest in an operation. Otherwise, what is the purpose of calculating the bond 
in the first place? The industry should not be responsible for underwriting BLM’s 
inability to properly calculate the proper bond amount. Moreover, the proposal disregards 
the realities of many mining operations for which land status can involve a multitude of 
eliminated. 


Response: BLM has revised the final rule (section 3809.1 16) to clarify the joint and 
several liability provisions. The final rule provides that mining claimants are responsible 
only for obligations arising from activities or conditions on their mining claims or 
millsites. As explained in the preamble to the rule, BLM believes that its final rule is 
authorized by law and is well-supported. BLM agrees that if reclamation is performed 
properly and bonds are sufficient, then the added liability provisions will not need to be 
implicated. But if unperformed obligations that are not covered by a financial assurance 
remain, then it is helpful to have express liability provisions in BLM's rules. 


14.13) Comment: States, not BLM, should be the agency to collect a forfeited guarantee, at 
BLM’s request. BLM should establish this procedure with the state in an agreement at the 
outset of the permitting and bond-calculation process. 


Response: Because BLM is the agency acting to protect federal lands, we believe it is 
proper that BLM serve as the collection agency. Conversely, if the state were to initiate 
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forfeiture procedures for activities on nonfederal lands, it is appropriate for the state to act 
as the collection agency. BLM would work States to establish mutually acceptable 
procedures. 


14.132 Comment: Initiation of Forfeiture of Financial Guarantee - 389.596. A notice to surety 
should also be required as well as notice to the operator. The process to remedy default 
needs to allow an opportunity to fix the probiem in a reasonable penod of time, for BLM 
to review the corrective action thereafter. for the operator to respond to the review and 
improve on the remedy if possible, and only afterwards for notification of forfeiture to 
occur. This procedure would protect the operator from overzealous enforcement by th: 
odd rogue adversarial regulator. Sometimes conditions of default are not necessarily a 
direct function of operator failure. The ability to remedy the default could be impaired by 
weather, seasonal constraints, and other conditions normally outside of the operator's 
control. Appropriate latitude to remedy default needs to be accommodated here. 


Response: The proposed final regulations do require BLM to notify the surety when we 
issue a decision to initiate forfeiture. The regulations were modified to provide greater 
flexibility in initiating forfeiture actions. In addition, the State Directo: appeals process 
should provide immediate protecuon from overzealous enforcement. 


14.133 Comment: 3809.597(b) Add “, including repayinent to BLM of funds used to continue 
interim reclamation operations.” (See the previous comments for subpart 3809.552.) 
Where the operator abandons the project area. BLM would have to use its own funds to 
pay for running the pumps to keep the ponds from overflowing. Therefore the regulations 
should state that BLM can recover those costs once the financial guarantee has been 
forfeited to BLM. 


Response: The proposed final regulations make it clear that the estimate of the financial 
guarantee is calculated as though BLM were to contract for the reclamation work. We 
interpret this to mean any stabilizing and re aiming of an operation when the operator is 
unable or unwilling to do so. In addition, . ¢ operator is liable for any costs that exceed 
the arnount of the financial guarantee. 


14.134 Comment: Define the term “owner/mining claimant” as used in the enforcement and 
forfeiture provisions in 596. This also should be linked to the term “project area” since 
there may be multiple ownerships of « mineral property that are only partially included 
within an apphcatvon and subsequent BLM approved mining operation on the “project 
area.” Assure that the final definition is applied by both the Forest Service and BLM in 
the same manner 


Response: We have defined mining claimant in the proposed final regulations The 
mining claimant is normally the owner of the clam. Clearly BLM will not take 
enforcement action except when an activity affects public lands. 
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INSPECTION AND ENFORCEMENT 


BLM received many comments addressing the proposed rules related to inspection and 
enforcement, both for and against the proposal. Some of the comments addressed inspection and 
enforcement together, and are discussed together for convenience. 


15.01 


15.02 


15.03 


Comment: Many commenters urged that inspection and enforcement be improved, 
asserting that inspection and enforcement of mining regulation: are crical elements of 
the regulatory process. Without inspection and enforcement, they asserted, improved 
sules will be meaningless. These commenters asserted that inspection and enforcement 
also need to be strengthened to assure that environmental damagz ic as limited as possible 
and in particular to protect people, livestock, water, wildlife, and all other resources from 
the modern realities of mining. 


One commenter stated that, although many miners now obcy the law and their own 
consciences when it comes to operating and cleaning up responsibly, unfortunately many 
others fail miserably. This statement was based on observations “for many years, both 
near home and also throughout the region.” The commenter urged that land managers 
need enough teeth in the regulations to ensure the compliance of all. Other commenters 
asserted that the proposed inspection and enforcement rules do not go far enough and 
supported the stronger inspection and enforcement measures proposed for Alternative 4 
of the draft EIS . 


Response: BLM generally agrees with the commenters, who urged strengthening of the 
BLM inspection and enforcemeni rules. 


Comment: Commenters opposed BLM's proposed inspection and enforcement rules, 
asserting that this section is overly broad and will be administratively infeasible. 
Commenters sta od that the industry's record with Notice-level compliance, though not 
spotless, is generally very good. Instead of revising the regulations, they urged BLM to 
allocate more resources and get more inspection people in the field. 


Response: BLM disagrees with the commenter and believes that the rules are not too 
broad and will be workable. BLM will use available resources to conduct inspections. 


Budget 


Comment: The adequacy of BLM resources was a recurring theme. Commenters 
asserted that BLM must evaluate the people and funding it will take to implement the 
proposed inspection and enforcement provisions because BLM’s current resources will be 
inadequate, and no funding increases have been requested. If current regulations are not 
adequate because of enforcement constraints, budgetary restraints, etc, commenters 
stated that increasing the scope will only increase the inability for compliance. For 
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example, a commenter asserted that it is questionable that BLM has the resources to 
conduct inspections “at least four times a year... if you use cyanide or where there is 
significant potential for acid drainage.” Rather than cut back on the proposal, some 
commenters suggested a cost-recovery program under which miners pay fees to cover 
inspection and enforcement. Others stated that it is sad if fees and reclamation 
requirements put mining Companies out of business, but the reality 1s that our Nabon’s 
history has brought many changes since 1872 and has altered how we look at and value 
safety and environmental integrity along with the importance of mineral wealth. If 
operators cannot afford to mine respons. oly, then U ey should not be mining at all. Other 
commenters stated that the agency needs to build in budget ne items for inspection and 
enforcement. 


Response: BLM is clearly aware of budgetary issues for implem © ‘>.< rules. These 
whether budget and resources are sufficient for implementation and, if they are not, seek 
more resources if consistent with fiscal constraints and Administration pnorities. 


Inspection Frequency 


15.04 Comment: A number of commenters addressed the issue of inspection frequency. On 
one side of the issue, commenters urged that inspection and enforcement of the 


regulations need io be more frequent and ngorous. Inspection and enforcement should be 
strengthened to include unannounced inspections of mining operations and more frequent 
inspections of high-nsk operations. These commenters as:erted that miniag Companies 
have shown through the years that they will not conduct environmentally responsible 
operations unless forced tc by law. Therefore, it is extremely important that enforcement 
include frequent unannounced inspections. A commenter requested that the final rule 
address whether inspections would be scheduled or unannounced. 


Some commenters suggested mandated inspection schedules for all operations, 
suggesting quarterly for example. For others, quarterly inspection is not sufficient, urging 
that every mine needs to be inspected at least monthly and a sophisticated BLM lab needs 
to be big enough to process samples of air, water, tailings, and dumps on a monthly basis, 
including chemical analysis of ground water, tailings, and air. Others suggested that the 
number and frequency of BLM inspections should be directly linked to documented risk 
evaluated in the NEPA compliance documents and incorporated in approved Plans of 
Operations. 


Response: BLM agrees that inspections are an important part of any regulatory program. 
The frequency of inspections is a tradeoff between having a strong BLM presence at 
mines tc assure environmental compliance and the resources needed to conduct such 
inspections. BLM has decided to specify the inspection frequency for the more hazardous 
operations, at least four times a year, and not to mandate an inspection frequency for other 
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15.05 


15.06 


operations. When necessary, the inspections will be unannounced. 


Comment: The U.S. Environmental Protection Agency (EPA) suggested that to assure 
effective environmental compliance at mine sites, inspections must begin with the start of 
operations and be ongoing. EPA suggested that the regulations be amended to require 
BLM to coordinate with state and federal environmental agencies to conduct a complete 
multimedia inspection of mines within 5 years after beginning full-scale operations. The 
regulations should send a strong message that a coordinated federal and state effort will 
be conducted at the beginning of the mine life to check environmental compliance. EPA 
suggesied that these types of coordinated compliance inspections be held every 5 years 
throughout the life of the mine. 


Response: BLM agrees that it should coordinate both its ixspection and enforcement 
memorandums of understanding or agreements, as suggested by the National Resource 
Council (NRC) report, to prevent duplications of effort and promote efficiency. (NTC 
1999, page 104). 


new provisions for the nature and frequency of BLM’s inspections of mining operations, 
is generally unneeded and unsuitable and reflects BLM’s failure to consider the 
substantial implications of its proposal. Commenters disagreed with BLM’s statement 
that a specific number of inspections should be established to prevent adverse 
environmental impacts. Certain large operators did not object to more frequent BLM 
inspections or visits to the mine sites. These operators stated that contact between BLM 
and operators keeps the operators informed of BLM’s concerns and educates BLM about 
mine operations, concluding that this interaction is desirable and can prevent 
misunderstandings or compliance problems. 


Nevertheless, the operator had two concerns with the proposed rule. First, it 1s not clear 
that a mandatory inspection schedule is the most efficient use of BLM’s limited 
resources. Second, BLM has considered its own inspection program in isolation from 
other state and federal regulatory authorities. 


The operator asserted that a mandatory inspection frequency is inappropriate if it has no 
relationship to the risk or compliance problems of the site to be inspected. For example, 
the operator pointed out that an Office of Surface Mining rule eliminates a mandatory 
inspection frequency for certain categories of coal mines “to free resources that can focus 
on existing or potential problems at high risk sites.” 59 Fed. Reg. 60876 (Nov. 18, 1994) 
(OSM rule reducing frequency of inspections for abandoned, but not completely 
reclaimed coal mines). The operator concluded that the goal of quarterly inspections is 
useful but such inspections should not be written into the regulations as mandatory. The 
operator suggested that as an alternative, BLM should consider regulatory language that 
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directs BLM field officers to target their inspection and compliance resources at high- 
risk sites or at sites during critical periods (such as placement of liners or during 
construction). The operator also proposed that the regulations include a provision to 
require a followup inspection when a major notice of noncompliance has been issued. 
These provisions would give BLM more flexibility and would be more effective in 
preventing unnecessary or undue degradation than a formuiaic approach to compliance 
inspections. 


Response: BLM fully intends to cooperate with other agencies with regulatory 
jurisdiction over mining operations. Nevertheless BLM believes it important to codify its 
existing policy of four inspections a year for operations that use cyanide or other leachate 
or that have a significant acid-generating potential. This policy has worked so far, and 
BLM wants to assure itself and the public that it will continue, thus satisfying BLM land 
management responsibilities. The reference to the OSM rule is not on point because that 
rule dealt with abandoned coal mines where continued quarterly inspections serve no 
purpose. Similarly, bLM would use a rule of reason and not continue quarterly 


inspections of abandoned mines, where more frequent inspections serve little purpose. 


Comment: One operator opposed incorporating into the rules the current BLM policy of 
inspecting cyanide operations four times a year. The commenter stated that the 
regulations do not need to be revised. What is needed is full implementation of existing 
of certain mines. The number is arbitrary and capricious and does not reflect any 
documented problem with the lack of BLM inspections. Further, the mandatory numiver 
does not realistically recognize likely scenarios in arctic conditions. For example, the 
commenter asserted, the Illinois heap leach mine in Alaska (not on public lands) mines 
only in the summer. Similarly, BLM need not inspect at least four times per year for 


Commenters stated that BLM’s requirement for a minimum frequency of inspections 
appears to be based, at least in part, on an incomplete assessment of other state and 
federal regulatory programs and that BLM failed to properly account for the number of 
inspections required by states (e.g. pursuant to the air, wuter, waste, and cyanide 
processing programs) as well as inspections by EPA for ongoing oversight of the federal 
environmental permitting and enforcement programs. The commenter suggested that if it 
places its inspections in the context of all federal and state inspections, BLM can more 
reasonably allocate its resources. 


On a technical level, one commenter asked that BLM define the term “significant 
potential for acid drainage,” asserting that there is a wide range of confusing and 
ambiguous applications of the concept of a mining operation that may or may not produce 
significant acid rock drainage. These applications can range from standard core drilling 
of a high-sulfide mineral deposit, to open trenching, to underground mining, to open pit 
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mining, to road or airport construction that will expose sulfide-bearing country rock. 
Although there may be high acid rock drainage (ARD) potential, the scale of the mining 
operation may not be threatening. Conversely, a large-scale operation in an area with low 
ARD potential might be of significant concern. The commenter suggested that a table 
such as BLM has used in other parts of the proposed 3809 regulations would help sharpen 
States. 


to assure Consistency among its offices. 


Inspection Procedures 


15.08 Comment: Commenters addressed the nature of inspections and the measurement of 
with unachievable performance standards to eliminate inapacts will create substantial 
the “minimize” performance standard? Will each mine or mineral exploration site be 
judged on a case-by-case basis, subject to the individual inspector’s discretionary 
interpretation of what constitutes minimize? 


judgment in determining whether operators comply with their approved Plans of 
Operations. Compliance with the approved Plan is the key. Although the rules contain 
standards such as “minimize” rather than numeric standards, the Plans will specify the 
activities that are allowable, and where suitable, the acceptable parameters at a particular 
location. 


15.09 Comment: Some commenters objected to the scope and timing of inspections, asserting 
that the BLM inspector cannot inspect “at any time” as provided by proposed section 
3809.600(a). Some mining companies did not object to BLM’s proposal for BLM 
employees to inspect mining operations on public lands as long as such inspections are 
made at reasonable times--during normal business hours. These commenters asserted that 
without a specific grant of authority from Congress, inspections must be conducted at 
reasonable times. Commenters asserted that inspectors must notify the operator of their 
presence and permit representatives of the operator to accompany them during any such 
inspections. In addition, allowing inspectors unrestricted access to “all structures, 
equipment, workings and uses located on public lands” is too sweeping it its effect and 
creates significant safety concerns. Inspector access should be limited to property (both 
real and personal) having a reasonable relationship to BLM's role of ensuring compliance 
with the proposed revisions. Such limited access is especially appropriate in light of 
federal and state health and safety mandates. 
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Response: To perform its inspections properly, BLM needs to be able to inspect 
whenever, wherever, or whatever is required to assure compliance with its regulations on 
the public lands. Many mining operations are conducted around the clock, and problems 
can arise anytime and anywhere on a mine site. When appropriate, BLM inspectors may 
allow operator representatives to accompany them, but not to the extent of interfering 
with their inspections. BLM expects that its inspectors will ordinarily inform operators of 
their presence. BLM inspectors will conform to health and safety mandates. 


15.10 Comment: Some commenters wanted BLM to allow citizens to request inspections of 
mines. 


Response: We do not view it necessary for our rules to allow citizens to request 
inspections. BLM’s offices already allow anyone to inform BLM of the existence of 
problems and to request inspections. BLM is not aware of a lack of responsiveness of its 
personnel that needs to be addressed in its rules. 


15.11 Comment: Several commenters asserted that, if possible, those who enforce the 
regulations should not be the same as those who approve mine permits and that the 
enforcement and regulatory processes should be otherwise kept apart. Such commenters 
were concerned about the independence of inspectors. They suggested that BLM should 
consider dividing the agency into those who approve the mines and those who enforce 
environmental protection. 


Response: Although BLM understands the commenters’ concern, the final rules do not 
address who can or cannot perform inspections. BLM agrees that inspectors need to be 
impartial in enforcing the rules, but persons who are involved in making decisions on 
Plans of Operations should not necessarily be precluded from determining whether 
operators have complied with the Plans. In fact, the persons involved with permitting 
may be more familiar with what is allowable under a Plan of Operations than a person 
who has had no earlier involvement. 


15.12 Comment: A commenter asked that BLM revise proposed section 600(a) to state the 
extent and authority of BLM to inspect the inside of private residential structures owned 
by workers at the mine site. The commenter asked that BLM define residential structures 
for the purposes of this subpart because the referenced 3715.7 focuses on a wide variety 
of uses that are exclusive of mining. “For example,” the commenter asked, “does this 
include unlimited BLM inspection of living accommodations for the work force at 
medium-sized remote mines in Alaska with workers living in trailers/campers?” The 
commenter requested that BLM define how this provision applies to large and small size 
mines where there are no alternative living provisions. 


Response: As referenced in the rule for the convenience of readers, inspection of 
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15.13 


residences on the public lands is covered by 43 CFR 3715.7. Section 3715.7(b) provides 
that BLM will not inspect the inside of structures used solely as residences unless an 
occupant or court of competent jurisdiction gives permission. For more information on 
BLM .. occupancy rules, see the July 16, 1996 Federal Register preamble at 61 FR 
37125. 


Comment: Commenters opposed self-monitoring by operators. The commenters asserted 
that mine operators have a huge vested interest in ensuring that the results of such testing 
do not adversely affect operations at the mine. They questioned the reliability of asking 
someone in such a position to produce accurate and honest results. Also, commenters 
asserted that some mine operators may be honest but unskilled in making accurate 
scientific measurements. 


plans under which operators perform monitoring. Despite the concerns expressed by 
commenters, operator monitoring can be an effective way to keep track of activities at an 
operation. Records have to be maintained, and falsification or misrepresentation is a 
‘lati 


Proposed Section 3809.600(b) Citizen Participation in Inspection 


One of the most controversial issues in the proposed rule, generating many comments, was 
BLM'’s proposal to allow the public to accompany BLM inspectors on mine inspections. Under 
the proposal, BLM would have been able to allow persons to accompany a BLM inspector onto 
mining sites, as long as the presence of the visitor would not materially interfere with mining 
operations or BLM’s activities, or create safety problems. Under the proposal, when BLM 
authorized a member of the public to accompany the inspector, the operator would have been 
required to provide access to operations. 


Opposition to Public Participation in Inspections 
15.14 Comment: Many commenters opposed public involvement in the inspection process. 


Capturing a common fear of miners was one commenter who stated, “the only members 
of the public likely to accompany a BLM inspector onto a mine sites are apt to be 
political oppunents of the mine or individuals with anti-mining agendas.” Public safety 
and liability, some observe, present another barrier to citizen participation. “It is 
unreasonable for the federal government,” pointed out one commenter “to establish 
regulations that create unnecessary risk to the industry and the public.” Commenters also 
raised objections to the legality of authorizing public access to mining operations, 
proprietary concerns about information and site security, and administrative objections to 
public access. 


Commenters asserted that general citizens should not be ellowed to participate in 
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inspections. They stated that average people usually do not understand the technology 
being used in mining or extraction. Inspections should be carried out by authorized 
professionals who understand the science and technology being used in mining. It is the 
jod of these professionals to evaluate the success or problems at each specific site. A 
commenter stated that, “BLM inspectors should only be accompanied by nonpartisan 
members of other agencies who would weigh in with experience, knowledge, education 
and advice. Allowing members of the public with preconceived conclusions and opinions 
on mining would only serve to muddy the process and open the operator as well as the 
BLM to undue harassment, expense and strategic litigation.” 


One commenter stated that mines and exploration projects usually provide tours to any 
interested people. These tours are designed to show and explain the mining process. 
Pecple who want to comment after tours could easily do so to the inspection and 
enforcement agencies. 


Specific commenter objections to the BLM proposal included the following: 


Undue influence-The only members of the pubiic likely to accompany a BLM inspector 
onto a mine site are apt to be political opponents of the mine or other individuals with 


anti-mining agendas looking for a means to harass the mine operators. To allow “biased 
environmentalists” along will create unnecessary and undue influence. 


Safety considerations—Allowing the public on mine sites with BLM inspectors poses an 
unacceptably high risk. There is no guarantee or assurance of personal safety for visitors. 
The Mine Safety and Health Administration (MSHA) requires that BLM inspectors have 
MSHA training to enter certain hazardous areas of the mines such as pits and mills. 
Citizens do not have that level of training and would not be allowed in most areas of a 
mine. Untrained people could cause serious accidents, if not a fatalities. 


Liability-BLM and mine operators could incur liability for injury or death of the public or 
BLM people resulting from untrained people being allowed on mining sites. BLM could 
be liable for public claims of exposure to toxic chemicals while at mines or mill sites. 
BLM people could be at increased risk for being responsible for the untrained 
accompanying public. One commenter asserted that it is unreasonable to requ’- the 
company to carry liability insurance for the public at large on-site and it is also unfair to 
BLM employees. There is no place for the public on mine sites unless the company 
provides the tour and can set access limits. It it unreasonable for the Federal Government 
to establish regulations that create unnecessary risk to the industry and the public, unless 
the government is willing to assume all liability created by this action. 


Authority-Commenters asserted the “BLM does not have the authority to allow citizen 
inspections, and therefore the citizen inspection provision should be deleted. FLPMA is 
silent on this issue and cannot be cited as providing such authority.... In fact, FLPMA 
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prohibits such citizen imspections.... Citizens cannot be permitted to accompany BLM 
inspectors without the specific consent of the mine operator.” A commenter asserted that 
allowing members of the public to accompany BLM officials when they make inspections 
would be a government authorization of trespass. 


Confidentiality—-Allowing the public to accompany BLM officials during a site inspection 
raises serious issues of confidentiality. “There is nothing in the proposal to constrain 
materials and processes they may encounter during an inspection. Nothing could stop a 
potential competitor from accompanying BLM as a ruse to obtain such information, and 
due to the difficulty in proving disclosure of confidential information, it would be hard to 
rewrite this provision in a manner that would allow meaningful policing of a 
nondisclosure agreement.” A company whose shares are traded on any stock exchange 
cannot allow members of the public to gain insider information that would affect the 
trading of the company’s stock. This issue is of critical importance during exploration 
stages when a mineral discovery is being made. 


Vandalism and Theft-Small! miners have a lot of supplies and small equipment at their 
remote mining camps. Visits by non-BLM people to claims might result in vandalism, 
loss of equipment, or both. Citizens entering mining operations could learn where each 
piece of equipment is located and what is vulnerable to acts of destruction. 


Workload—Public participation in field inspections could be a cumbersome task if enough 
people show up at some remote site and need to be transported. “BLM should also 
consider how the presence of the public may affect the conduct of an inspection. 
Certainly, a trained inspector who is familiar with a mine site will be considerably slowed 
by the presence of untrained members of the public. Longer inspections will require more 
inspectors or fewer inspections will be completed.” 


Comments also questioned how citizen involvement in inspections would work. For 
instance, if BLM visits the site, is this the point when the proposed citizen inspector 
accompanies the BLM inspector? Will the operator be told that citizen inspectors are 
coming, and under what circumstances will the inspection be conducted? 


Support for Public Participation in Inspections 
15.15 Comment: Some commenters supported public participation in inspection and 


monitoring. Support comes from those who distrust the agendas of the mining industry 
and BLM. Supporters noted that citizens should have access to public lands and that 


BLM should allow citizens to accompany BLM employees on mine inspections to ensure 
against violations of regulations. One commenter asserted that public involvement in 
mine inspections is merely an extension of open government and should be part of the 
privilege of operating on the public lands. “The lands the mining companies use are 


Comments & Responses 307 Inspection and Enforcement 


15.16 


public lands, which the public should be allowed to visit, especially during these 
inspections, because the mining company is present during these inspections... to 
should have their own people present too. This would create a balance among the miners, 
the public, and the government caught in between.” A commenter supporting the BLM 
proposal agreed that public involvement in mine inspections must depend upon a lack of 
significant safety concerns. 


Allow the Public on a Case-by-Case Basis—A commenter agreed that the public should be 
kept away from any potentially dangerous situations such as underground mines but 
asserted that there are safe opportunities for the public to view what is going on. 

Allowing inspections may have to be considered on a case-by-case basis rather than 
opening everything up to inspections as was proposed. The commenter asserted that the 
public should be allowed to see what's happening, with some restrictions, and the mining 
industry should be willing to go along with that, especially since they are always 
complaining about the public not understanding the industry. 


Response: BLM has carefully considered all of the comments cn the public 
accompanying BLM inspectox: on inspections, as well as its own experience on those few 
occasions wher the public «!ii accompany BLM inspectors. BLM has decided not to 
finalize the provision as proposed. Many of the objections and risks pointed out by the 
commenters have merit. In aidition, BLM's experience is that site visits typically become 
more like tours than inspections, and inspectors have to reinspect operations to perform 
their jobs properly. Thus, BLM has concluded that the provision as proposed wouk. not 
be workable. 


Cormment: Commenters supporting the proposal stated that strengthening BLM’s 
administrative enforcement mechanisms and penalties for enforcing its surface mining 
regulations will help prevent unnecessary or undue degradation of public land resources 
by mining, and wanted particularly to endorse the enforcement and penalty provisions in 
3809.600 and .700. By not strengthening its administrative sanctions, the commenters 
asserted, BLM sends a message that it does not care about the health and welfare of the 
citizens and of the environment. Commenters stated that all of BLM's proposed changes 
are for naught if enforcement is not strengthened, and that stiff fines and the real threat of 
losing the right to mine are neeced to prevent harm to the taxpayer, environment, and 
local community. Commenters stated that if mining companies can’t meet these 
standards, they shouldn't be permitted to mine. Some commenters stated that mining 
companies have shown through the years that they will not conduct environmentaily 
responsible operations unless forced to by law. Therefore it is extremely important that 
enforcement be strong. 
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Response: BLM agrees that it is important to have strong enforcement remedies to help 
prevent unnecessary or undue degradation of the public lands. BLM recognizes that 
many operators conduct operations responsibly in compliance with regulatory standards. 
These final rules will not impede such operators in continuing their lawful conduct. On 
the other hand, violations do occur, and BLM must be able to deal with those in a firm 
but fair manner. The rules give BLM the flexibility to take enforcement action when 
warranted, or to defer such action if violations will otherwise be timely corrected. 


15.17 


Comment: Commenters opposing the proposal asserted that BLM misled the public in 
the draft EIS by stating, as a “gap” not adequately covered in the existing 3809 
regulations, “BLM lacks provisions for suspending or nullifying operations that disregard 
enforcement actions or pose an imminent danger to human sefety or the environment.” In 
support of its assertion, the commenter stated that previous 3809 regulations adeqr ately 
addressed the issue of enforcement, and referred to previous section 3809 .3-2 
“Noncompliance” that mining operations issued a notice of noncompliance pursuant to 
the regulations may be enjoined by a court order from continuing such operations and be 
liable for damages for unlawful acts. Other commenters pointed out that earlier BLM 
changes to its “use and occupancy” rules in 43 CFR part 3710 addressed the only 
enforcement needs BLM identified in 1992. Commenters asserted that the BLM also 
fails to consider authority under the Resource Conservation and Recovery Act (RCRA), 
or authority delegated from the President of the United States to use the tools of the 
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) to 
address noncompliance and “imminent dangers.” 


Response: BLM's existing rules do not give adequate enforcement authority. Notices of 
noncompliance are not self-enforcing, and BLM cannot compel compliance without 
secking judicial enforcement, a lengthy and uncertain process that does not necessarily 
lead to immediate compliance. See the NRC (1999) report, page 103. These proposed 
final regulations will increase incentives for operators to correct violations in a timely 
manner. 


Although BLM's “use and occupancy” rules adopted in 1996 (43 CFR subpart 3715) 
address certain abuses on the public lands, these rules are somewhat limited in the types 
of activities regulated, focusing largely on whether activities are “reasonably incident” to 
mining. The enforcement rules adopted today are broader than the 1996 rules and cover 
all activities the operator engages in, and in particular whether unnecessary or undue 
degradation occurs. 


BLM acknowledges that RCRA and CERCLA provide a basis for enforcing certain 
activities and will work with EPA as appropriate so as not to duplicate enforcemce it 
actions. But BLM needs its own enforcement provisions as the land manager of the 


public lands. 
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15.19 


15.20 


Comment: Some commenters asserted that other enforcement exists. For instance, 
operations thai pose an immunent danger to human safety on public lands are under the 
jurisdiction of the U.S. Department of Labor, Mine Safety and Health Administration, 
whose regulations at 30 CFR [Section}57.1800 “Safety Program,” require operators to 
inspect cach working place at least once cach shift for conditions that may adversely 
affect safety or health, and promptly initiate action to correct such conditions. In 
addition, conditions thal may present an imm.--nt danger require the operator to 
withdraw al] persons from the area affected untu che danger is abated. These inspections 
must be recorded and be available to the Secretary of Labor or his authorized 
representative. Others asserted that state regulatory inspection and enforcement are 
sufficient. 


Response: BLM recognizes that other federal and state enforcement agencies share the 
responsibility for regulating mining operations on the public lands. and that with respect 
to certain matters, other agencies will have the lead responsibility. BLM will work with 
these agencies so as not to duplicate enforcement, and to refer violations to other agencies 
as appropriate. Despite this coordination, BLM believes it important to have its own 
enforcement actions to assure the prevention of unnecessary or undue degradation of the 
public lands. 


Comment: Other commenters urged a program based on cooperation: Cooperate with 
the obviously good operators, enlist their support and help, create a feeling of trust, and 
follow through with a positive program. Some felt that current rules were not adequately 
enforced until recent years and that there was little effort to take serious violators to task. 
Some thought that it is inappropriate to dwell on the one or two “bad apples” of mining, 
such as the Summitville situation in Colorado or the Zortman-Landusky situation in 
Montana. Cne commenter asserted that both of these situations are in states that have very 
stringent environmental laws and that if these laws had been enforced and monitored, the 
environmental problems probably would not have occurred. 


Response: BLM agrees that it is important to cooperate with the industry, and vice versa. 
BLM intends to work with the industry to assure compliance with its rules, but is 
adopting the new rules to provide remedies where needed. Although the high- visibility 
problems mentioned by the commenters perhaps could have been limited or avoided 
through better enforcement of existing authorities, these problems-do show the high nsks 
and dramatic consequences of mining operations. Stronger enforcement tools will allow 
more effective BLM intervention if other agencies need BLM assistance. 


Comment: If it proceeds with this final rulemaking, BLM will in ange the way 
the surface management regulations are working on the public la — will change the 
regulatory system from one that encourages cooperation betwee: __.c cperators and 
regulatory agencies into one that relies upon confrontational enforcement authorities. 
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15.22 


15.23 


15.24 


Response: BLM will continue to encourage cooperation between the regulated 
community and the regulators. Enforcement actions are discretionary and will be used 
when needed, but cooperation and voluntary compliance remain important. 


Comment: The information given the public in the draft EIS and preamble was 
misleading and self-serving and violates the conditions of several court rulings, NEPA. 
Department of the Interior policy and regulations, and the Administrative Procedures Act. 


Response: BLM perceived a need to strengthen 1s enforcement remedies and so 
informed the public in the draft EIS and the proposed rule. People’s views may differ 
from BLM’s, but that does not mean that BLM activities are legally insufficient. 


Comment: BLM could make better use of the enforcement tools it now has by improved 
implementation and training. 


Response: BLM agrees tha’ improved implementation and training are useful, but they 
do not negate the need for better enforcement tools. 


Comment: For consistency in enforcement the same definitions and standards should be 
applied for all federal lands, regardless of which agency manages them (¢.g. BLM, U_S. 
Forest Service, etc.), refernng to as an example, the 5-acre limitation on disturbance. A 
number of commenters repeated the theme that BLM and the U.S. Forest Service should 


have comparable provisions and definitions. 


Response: Although the goal of BLM and the Forest Service's having the same 
definitions and standards is laudable, the two agencies operate under different organic 
statutes and have different management responsibilities. BLM will continue to confer 
with the Forest Service to see whether common standards are possible. 


Comment: It is premature to conclude that more enforcement and penalty provisions are 
needed in the absence of information (other than anecdotal) showing whether existing 


authonies are being consistently apphea 


Response: BLM disagrees that it should wait for further information before updating its 
methods for BLM to assure compliance with its rules. Hopefully, commenters are correct 
and BLM will not have the widespread need to use enforcement actions to compel 
compliance, but it is helpful to have such authority to use when necessary. Moreover, the 
existence of such remedies, whether employed or not, should help prevent unnecessary or 
undue degradation of the public lands. 
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15.25 Comment: Recommendation 6 in the NRC report states that BLM should have both (1) 
authority 20 issue administrative penalties for violations of the hardrock mining 
regulations, subject to due process, and (2) clear procedures for referring activities to 
other federal and state agencies fo: enforcement (NRC 199%, page 102). The committee 
found tha: admunistrative penalty authority should be added two the array of enforcement 
tools make the notice of noncompliance a credible and expeditious means to secure 


compliance (NRC 1999, page 103). 


Commenters asserted that the NRC concluded that BLM does act have administrative 
penalty authority under current law. One state agreed that congressional action would be 
needed to give BLM authority to issue administrative penalties. Therefore, it considered 
NRC Recommendation 6 a proposal for legislative change, not a change in the 
regulations. In addition, the commenter noted that the NRC Committee endorsed only 
administrative penalty authority. The commenter concluded that proposed revisions to the 
3809 regulations include broad new inspection and enforcement authority for BLM, 
which 1s neither authorized by statute nor required to administer an effective program. 


Response: BLM disagrees with the commenters’ assertion that the NRC report 
concluded that BLM did not have authority to establish administrative penalties. The 
NRC was neutral on the issue of BLM authority to establish administrative penalty 
authority and stated that BLM should seek more authority from Congress “if statutory 
authorization is necessary...” ( page 104). BLM also disagrees with the characterization 
of the Recommendation as solely a proposal for legislative change. The NRC report 
discussion (page 104) made it clear that if authority exists, BLM should otherwise revise 
and expand the existing enforcement p ovisions in the 3809 regulabons to include 
admunistrative penalty authority for vio. wons of the regulations. 


Comment: Commenters concluded that because the NRC report recommended no 
changes in regulatory provisions on inspections and enforcement apart from the 
admunistrative penalty recommendation, the proposed enforcement revisions are 
inconsistent with the recommendations of the NRC report. Commenters suggested that to 
remain consistent with the recommendations of the report, BLM should defer any 
proposed changes in the inspection and enforcement provisions of the regulations unt! 1 
has implemented those measures recommended by the NRC Committee to improve 
efficiency and the use of staff and resources to imolement the existing inspection and 
enforcement requirements. 


Response: BLM disagrees thai the final enforcemeni rules are inconsistent with the NRC 
report recommendations. BLM construes the term “administrative penalty” as used by the 
NRC to encompass the full range of proposed administrative sanctions, including 

suspension and revocation orders, as well as monetary penalties. Recommendation 6 was 


15.26 
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intended to make notices of nonconipliar cc 1 credible and expeditious means of securing 
compliance (NRC 1999, page 103), and the NRC report stated in connection with the 
recommendation that an operator be given the opportunity to rectify the circumstance of 
noncompliance (page 104). This applies equaliy to suspension and revocaton orders, as 
to monetary penalties. To the extent that the NRC Report recommendations simply do 
not address certain provisions of the final rule, such as inspection, no inconsistency exists 
with the recommendations. Therefore. there is no need to defer changes to the inspection 
and enforcement rules for purposes of consistency. 


18.27 Comment: Other commenters asserted that the NRC report supported establishing a 
“mandatory” enforcement program for regulating mining on federal lands. They stated 
that the NRC report affirms that a clear and effective enforcement is needed to replace the 
existing enforcement mechanisms, and the Department of the intenor’s proposed rules 
need to be strengthened to achneve the goals of this recommendation. The commenters 
stated that this recommendation makes clear that BLM on-the-ground enforcement is 
imperative to protecting against unnecessary or undue degradation. The commenters 
focused on a passage in the NRC report that states, “[fjicld-ievel BLM and Forest Service 
personne! told the committee that they have experienced difficulty, in some cases, in 
enfurcing compliance with regulations and the requirements of nouces and Plans of 
Operations” (NRC 1999, page 102). 


The commenters concluded that the best way to assure that BLM field people take the 
required measures to ensure compliance with the regulations 1s to make such enforcement 
mandatory, ic. require BLM to take enforcement action and to assess fines against all 
observed violations. For instance, a commenter stated that operations that are clearly 
hazardous to the environment and to human health and public safety should be closed 
down until brought into compliance. Others suggested that al] violations should be 
documented and, when the health of the watershed is threatened, operations should be 
ordered to cease until operators can show compliance. Others urged enforcement to 
protect ground water from violations. Without mandatory enforcement, commenters 
asserted that BLM field people will experience the same ambiguity and confusion as to 
what degree of enforcement is sustable. 


Commenters objected to the discretionary enforcement system proposed by BLM being 
rendered meaningless by poorly trained agency staff who are more likely to “try to work 
things out” with representatives of the mining industry for conflicts over land regulations 
rather than take action to compel compliance with the regulations. In the commenters’ 
view, even for gross abuse of public resources at a mine site, BLM will not mandate that 
enforcement actions be taken. The commenters state that this approach to enforcing the 
proposed regulations fails to create a climate for effective regulation. Thus, some 
commenters conclude, allowing wholly discretionary enforcement of violations in the 
field would be inconsistent with the NRC report recommendations. 
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15.28 


Commenters representing state regulatory authombes urged BLM to make enforcement 
discretionary, to prevent BLM and the states from getting caught up in disputes as to what 
constitutes a violation, and to avoid suits to compel compliance with duties established by 
the rules. Commenters supporting discretionary enforcement asserted that there are 
many ways to gain compliance, and issuing violations with civil penalties should be 
looked at as only one possible tool. Some stated that coordination on enforcement with 
stace regulatory agencies 1s a necessity and states should be allowed to take the lead on 
enforcement. These commenters asserted that state enforcement can usually occur in a 


more umely manner. resulting in improved on-the-ground compliance. 


Response: BLM agrees thai a firmly administered enforcement program will improve 
compliance but concludes that such a program is possible without mandatory 
enforcement. Under the final rules, trained professional BLM inspectors will exercise 
thew judgment and take enforcement actions when needed. Mandating enforcement 
action for every violation, no mater how small, would clog the system with unnecessary 
administrative proceedings and delays and tend to create the confrontational atmosphere 
that BLM, the states, and the regulated community wish to avoid. BLM intends to 
coordinate with state regulators and, where appropriate to assure timely compliance, 
allow other federal agencies and states to take the enforcement lead. What BLM has tried 
to do in these regulations is to provide enforcement tools for BLM inspectors so they will 
not be hamstrung by the lack of administrative remedies. Providing these tools will 
strengthen BLM enforcement, without requiring that operators be cited for every 
violation. BLM also disagrees that the NRC report recommends that BLM enforcement 
be mandatory rather than discretionary. To the contrary, the NRC report suggests that 
BLM acknowledge and rely on enforcement authorities of other federal, state, and local 


agencies as much as possible (NRC 1999, page 104). 
Authority 


Comment: One theme addressed repeatedly by the comments is BLM’s authority to 
promulgate the administrative enforcement rules. Some commenters agreed that 
enforcement 1s a needed part of any regulatory program but opposed the proposed 
enforcement rules as exceeding the BLM's legal authority under FLPMA. The 
commenters reasoned that FLPMA provides express enforcement authorities, both civil 
and criminal, and BLM is limited to the bounds of the statutory provisions. These 
commenters asserted that when Congress intends to grant administrative enforcement and 
penalty mechanismr, it provides specific statutory authority, which does not appear in 
FLPMA. For example, in the context of regulation of the mining industry, Congress has 
done so in the Federal Mine Safety and Health Act of 1977 and in the Surface Mining 
Control and Reclamatioa Act (SMCRA). Proposals that commenters asserted go beyond 
BLM'’s authority include suspension and revocation orders, administrative civil penalties, 
and cnmuina! penaltes. 
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Response: BLM disagrees with the comments. Multiple provisions of FLPMA and one 
under the Mining Law of 1872 authorize establishing administraiive sanctions, including 
the first and last sentences of 43 U.S.C. 1732(b), 43 U.S.C. 1732(c), the first sentence of 
43 U.S.C. 1733, 43 U.S.C. 1740, and the authority to prescribe regulations under 30 
U.S.C. 22 (RS. § 2319). BLM also disagrees with the commenters’ assertion that the 
provision allowing the Attorney General to seek the judicial imposition of injunctive or 
other judicial relief, 43 U.S.C. 1733(), limits the Secretary of the Interior's 
administrative authority. That section, together with a portion of 43 U.S.C. 173Xa) 
establishing criminal violations, provides affirmative authority for judicial enforcement 
but do not address or limit the scope of the Secretary's authority to regulate activities on 
the public lands under other provisions of FLPMA and to establish administrative 
enforcement remedies. 


15.29 Comment: Commenters stated that BLM’s previous subpart 3809 regulations reflect the 
correct interpretation of FLPMA enforcement authorities, and discussed the history of the 
previous enforcement rules. In the Subpart 3809 regulations as originally proposed (41 
Fed. Reg. 53428) (Dec. 6, 1976), section 3809.2-5(b) would have authorized initiating 
suspension of operations if BLM determined the existence of “significant disturbance of... 
surface resources...unforeseen at the time of filing the Plan of Operations.” Id. at 53431. 
Suspension would have been obligatory for operations, or parts thereof, that were 
“unnecessarily or unreasonably causing irreparable damage to the environment.” Id. (See 
also proposed sections 3809.4-1 and 3809.4-2 Id. at 53432.) But these provisions were 
not included when BLM reproposed the Subpart 3809 rules on March 3, 1980. 45 Fed. 
Reg. 13956, explaining, “After further examination of the authority of the Secretary to 
issue these regulations, it has been decided that [BLM] will not unilaterally suspend 
to be in violation of the regulations.” Id. at 13958. Thus, the commenters concluded the 
Intcricr Department's contemporaneous interpretation of FLPMA was that the 
Department lacked administrative authority to suspend operations on mining claims 
without first obtaining injunctive relief pursuant to section 1733(b) of FLPMA. 


Response: BLM acknowledges that the previous rules reflected a permissible 
implementing of FLPMA, but not the only permissible one. BLM ‘s earlier approach was 
to ask the Attorney General to initiate a civil action under 43 U.S.C. 1733(b) for failure to 
comply with a notice of noncompliance, without the intermediate step of BLM issuing an 
administrative order, for instance, directing an operator to suspend its operations. Section 
1733(b), however, does not circumscribe the Secretary's actions before the Secretary asks 
that a civil action be initiated. The current rule takes a different approach than the 
previous rules, one that is also consistent with Section 1733(b). Under these proposed 
final regulations, before seeking judicial enforcement BLM may issue enforcement order, 
in addition to issuing a notice of noncompliance, including issuance of suspension orders, 
plan revocations, or monetary penalties. If an operator does not comply with any of these 
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173d). 


15.30 Comment: Commenters asserted that Congress apparently limited BLM’s enforcement 
authority because it authorized the Secretary of the Interior to achieve “maximum feasibie 
reliance” upon state and local law enforcement officials in enforcing the federal laws and 
regulations “relating to the public lands or their resources.” 43 U.S.C. at 1733(c\1). 


Response: BLM disagrees with the commenter’s interpretation of section 1733(c) of 
FLPMA. FLPMA Section 1733(c\(1) authorizes the Secretary of the Interior to enter into 
contracts for the assistance of and use local officials in enforcing federal laws and 
regulations for the public lands or their resources. That section does not constrain the 


15.31 Comment: Commenters asserted that BLM’s reliance on Section 302(c) of FLPMA, 43 
U.S.C. 1732(c), to justify suspensions or revocations of Plans is misplaced. FLPMA 
Section 302(c) provides suspension and revocation authority for “instrument[s} providing 
for the use, occupancy or development of the public lands.” The commenter asserted that 
a Plan of Operations under the 3809 regulations is not “an instrument providing for the 
use, occupancy, or development of the public lands...,” because the Mining Law of 1872 
already authorizes the “use, occupancy, or development of the public lands.” In the 
commenter’s view, the Plan of Operations is simply an administrative means of 
regulating that development to prevent unnecessary or undue degradation of the public 
lands as addressed by FLPMA. A commenter asserted, moreover, that Section 302(c) 
does not apply to mining operations because Section 302(b) provides that no provision of 
the act shall “in any way” amend the Mining Law of 1872 unless that provision is 
specifically cited. 


Response: BLM disagrees with the assertion that Plans of Operations are not 
instruments providing for the use, occupancy, or development of the public lands, and 
that suspension or revocation of a Plan of Operations under FLPMA section 302(c) 
interferes with an operator's rights under the Mining Law of 1872. Rights under the 
Mining Law are subject to the FLPMA section 302(b) requirement to prevent unnecessary 
or undue degradation of the public lands. Approval of the Plan of Operations is the key 
to allowing use, occupancy, and development so as to prevent unnecessary or undue 
degradation. Until BLM approves a Plan of Operations, an operator cannot use, occupy, 
or develop its mineral interests in the public lands even if it has nghts under the Mining 
Law. Thus, a Plan of Operations is the instrument allowing an operator to proceed with 
its use, occupancy, or development. And suspension or revocation of the Plan of 
Operations for violating a Plan does not interfere with operator's rights under the Mining 
Accordingly, section 302(c) is a statutory basis for the sections providing for suspension 
and revocation of Plans of Operations. 
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15.32 Comment: A commenter requested that the new regulations clearly state when BLM will 
refer a documented noncompliance to the Department of Justice for judicial action. The 
consequences of any differences among the Department of Justice units having 
jurisdiction over mining and how these differences can be resolved to assure that all 


similar documented noncompliances are treated in similarly. 


Response: Subpart 3809 does not cover the standards for referral to the Department of 
Justice for judicial enforcement. These standards will either be handled on a case-by-case 
basis or be the subject of BLM guidance. 


Comment: Several comments supported BLM’s proposed enforcement rules. For 
instance, EPA supported BLM's proposed regulations at 3809.601 and 602, including the 
authority for BLM to suspend operations, and at 3809.702-3 to issue administrative civil 
penalties based on noncompliance with the subpart. Commenters siated that BLM clearly 
needs to have the tools to shut down a “renegade” mining operation or jail a “renegade” 
operator. One commenter pointed out that when BLM issues a record of decision based 
on a final EIS, the operator is responsible for carrying out the Plan as specified. If the 
operator makes changes without BLM analysis and approval. BLM should have the 
authority to levy fines and suspend operations. 


Response: BLM agrees with these comments and has kept these provisions in the 
proposed final regulations. 


15.33 


Permit Blocks 


15.34 Comment: A number of commenters recommended adopting a rule that would prevent 
BLM from approving future Plans of Operations for operators with unresolved 
noncompliances until the violations are corrected. A commenter stated that the new 
rules—while certainly an improvement-do not allow BLM to reject an operation outright. 
These commenters asserted that BLM needs the ability to block historically irresponsible 
Operators as well as parent and subsidiary companies from obtaining new mining permits. 
These commenters believed that denial of Plans of Operations is an important tool to 
protect public lands and waters from environmental damage. One state suggested 
language preventing the operator from obtaining a permit anywhere on public lands until 
all compliance issues have been resolved to BLM's satisfaction. That state said it uses a 
permit block section and has found it to be useful. especially in addressing repeat 
offenders. 


Response: Although BLM understands the effect of a permit block provision, we chose 
not to include such a provision in the Proposed Action. A permit block provision is 
analyzed in the EIS Alternative 4. 


Comments & Responses 317 Inspection and Enforcement 


15.35 


15.36 


15.37 


15.38 


Citizen Suits 
Comment: Citizens should have the right to sue to correct violations. 


Response: Such a provision is beyond BLM’s authority and would require a legislative 
change. 


Comment: Commenters stated that for the mainstream mining industry, a notice of 
noncompliance will almost invariably resolve the problem without protracted 
controversy. These commenters asserted that mine operators have enormous incentives 
to maintain positive and cooperative relations with federal land management agencies and 
that judicial enforcement is pursued in rare instances of recalcitrant operators, usually 
where people are engaging in sham operations. The commenters concluded that the rare 
use of judicial enforcement authorities in the past attests to the lack of need for new 
enforcement authorities today. 


Response: BLM agrees that in many instances notices of noncompliance will lead to 
successful resolution and abatement of violations. In some instances, however, notices of 
noncompliance will not completely resolve the issue, and the danger of harm will 
continue. That is when the other remedies can prove useful. The rare use of judicial 
enforcement in the past may also be attributed to the difficulty of successfully initiating 
civil actions rather than the lack of need for such actions. 


Comment: Commenters asserted that in both subparagraphs of section 3809.601(b), 
BLM officials should not be authorized to shut down operations unless there is both a 
significant violation that may result in environmental harm and that substantially deviates 
from the completed Notice or approved Plan of Operations. 


Response: BLM believes that a suspension is warranted under section 3809.601(b)(2) in 
either situation when an operator fails to correct the significant violation within the 
allotted time. The danger of environmental or other harm from an unabated violation 
justifies a suspension. And BLM also believes that it should be authorized to direct an 
Operator to suspend activities that substantially deviate from what was approved. 


Comment: The proposed mules are entirely too vague and ieave too much power in the 
hands of a few BLM employees. For instance, the rules would leave to the BLM 
inspector's discretion just what is imminent danger or harm to the public health, safety, or 
the environment. No business should be shut down without a ruling by a federal judge. 


Response: In implementing the procedure contemplated by FLPMA section 302(c), 
trained BLM inspectors will carefully exercise their judgments. In the absence of 
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15.39 


15.40 


15.41 


imminent danger, an operator can raise objections to the state director. And cperators 
will be able to immediately appeal temporary immediate suspensions to the Interior Board 
responsibility to administer the provisions of FLPMA, including section 302(c). 


Comment: The proposed rule allowing BLM to order a temporary suspension without 
issuing a noncompliance order violates the principle of due process to which all people 
and companies are entitled under U.S. law. Suspension and revocation orders indefinitely 
shutting down entire mine operations (without even a hearing, as the temporary 
suspension authority would allow), would “impair the rights of” locators under the 
mining laws. Such enforcement authorities cannot reasonably be implied from the 
general mandate to prevent unnecessary or undue degradation of the public lands. 
Furthermore, if the rules are finalized as proposed, a temporary suspension order 
presumably would be considered final agency action because there are no provisions for a 
hearing either before or within a reasonable time after the suspension. Thus, the party 
adversely affected by such action may seek review and relief from a federal district court 
pursuant to the Administrative Procedures Act. 


Response: Due process is satisfied through the administrative appellate process. Any 
BLM enforcement order may be appealed to the Interior Board of Land Appeals, and a 
Stay may be requested under the provisions of 43 CFR 4.21. Thus a temporary 
suspension is not final agency action, for which review is available in federal court. BLM 
enforcement actions do not impair rights of claimants under the mining laws because 
such rights do not include the right to operate in a manner that Causes unnecessary or 
undue degradation. 


Comment: BLM should revise proposed section 3809.601(b) to substitute the term 
“unnecessary or undue degradation” for language like “imminent danger or harm to the 
environment.” There is only one primary authority for BLM to issue a noncompliance or 
temporary suspension: the approved Plan of Operations is not being followed, and BLM 
has determined that the variance is significant. 


Response: Although BLM recognizes that failure to comply with the regulations and an 
approved Plan of Operations constitutes unnecessary or undue degradation, the 
suspension rules implement FLPMA section 302(c), as well as FLPMA section 302(b). 
BLM believes that the terminology of the final rule provides a better sense of when 
suspension orders can be issued than the use of the phrase “unnecessary or undue 
degradation.” 


Comment: BLM and the Forest Service should use comparable standards for 


Response: Although we recognize the advantages of having both agencies using 
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comparable standards for noncompliance and temporary suspension, the two agencies’ 
regulations are based on different authorities. 


15.42 Comment: BLM should revise section 3809.60! to name the responsible BLM official 
for issuing noncompliance and suspension orders and to include the place and time of any 
appeal so that there is a clear understanding of the Department of the Interior 
administrative appeal process. Because the appeal process varies according to the level of 


Response: in addition to subpart 3809 specifying appeal procedures in section 3809.800, 
each enforcement order ordinarily will inform recipients of their appeal rights. 


15.43 Comment: The suspension order process proposed by section 3809.60! is too 
cumbersome for a declining BLM workforce. BLM should clarify that the BLM 
notification of its intent to issue a suspension order (section 3809.601(b)\ 1 ii)) can be 
combined with notification of the opportunity for an informal hearing (section 
3809.601(b) 1 \iii)). 


Response: The process set forth in section 3809.601(b) is needed to implement the 
notice and hearing requirement of FLPMA section 302(c). BLM agrees with the 
commenter that the BLM notification of its intent to issue a suspension order (section 
3809.601(b)( 1 Xii)) can be combined with notification of the opportunity for an informal 
hearing (section 3809.601(b) 1 \(iii)). 


15.44 Comment: Once an operator files for bankruptcy, the operation should automatically 
receive a record of noncompliance subjecting all Notice- and Plan-level operations to a 
higher level of compliance enforcement (more frequent inspections), bonding, and 
penalties. The rule should include a provision for EPA or a state environmental agency to 
petition BLM to suspend operations or withdraw a Plan of Operations if there is a 
continued history of noncompliance with environmental reguiations. 


Response: BLM agrees that the operations of an entity that files for bankruptcy should 
be subject to continual scrutiny to assure that regulatory obligations are satisfied. This 
can occur without a specific provision in the regulations. BLM also agrees with the 
commenter that it is important to assure the adequacy of the financial guarantee of an 
operator in bankruptcy. BLM believes, however, that enforcement should await the 
occurrence of violations and that a bankruptcy filing does not necessarily represent the 
existence of violations. Once a violation occurs, BLM will take whatever action is best to 
assure that the violation will be corrected. 


15.45 Comment: Under 43 U.S.C. 1732(c) an immediate temporary suspension is separate 


from rather than a subtype of a suspension. For the sake of more clearly distinguishing 
between the two types of suspension orders, the labeling in 3809.601 should be changed 
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15.46 


15.47 


15.48 


to the following: (a) noncompliance order, (b) suspension order, (c) immediate temporary 
suspension order, and (d) contents of enforcement orders. These propcsed subdivisions 
would more faithfully represent the intent of 43 U.S.C. 1732 (c) and also make this 
section more understandable to the public by clearly differentiating between a suspension 
order and an immediate temporary suspension order, which is one of the goals of 
rewriting these regulations in “Plain English.” In addition, this proposed labeling would 
allow for a complete one-to-one correlation with the set of orders identified in 43 CFR 
3715.7-1, except the suspension order being called a cessation order in section 3715.7-1. 


Response: BLM has chosen not to make these suggested changes because the suggested 
reordering does not appear to be needed because it would not differ much from the final 


and proposed rules. Even with the changes there would not be a complete correlation 
with subpart 3715. 


Comment: BLM should revise proposed section 3809.60! to provide that BLM is liable 


for all owner/operator documented costs from an arbitrary and capricious suspension 
order that is overturned during the admunistrative appeal process or from litigation. 


Response: BLM is not authorized to and declines to establish BLM liability for its own 
a.tions. Every agency's orders are overturned occasiona!ly for various reasons. This is 
not th- basis, however, for holding the regulators liable. BLM does not intend to take 
enforce. nt actions in an arbitrary and capricious manner. 


Comment: Having informal BLM hearings after BLM issues an enforcement decision 
violates due process. 


Response: The rules do not provide for informal BLM hearings after enforcement 
actions unless the recipient requests state director review under section 3809.801. After 
an enforcement action, the recipient may appeal to the Interior Board of Land Appeals. 


Comment: Although revoking a Plan of Operations is the last step in the enforcement 
process, it must be used where other enforcement orders have failed to compel 
compliance with the regulations governing mining on public lands. BLM must be willing 
to stop an operation in which major environmental damage is occurring or other impacts 
are taking place when all other efforts to stop the problem have failed. Sec. 3809.602(a) 
should be revised to change the “may” to “shall,” to make permit revocation mandatory. 
BLM’s mandate to prevent “unnecessary or undue uegradation™ is not discretionary-—it is a 
mandatory duty. Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988). This revision 
would also be consistent with the NRC report recommendations. 


Response: We agree that it is important to achieve operator compliance with our 
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regulations and have provided a range of actions we can take, including administrative 
enforcement orders such as suspension and revocation, administrative penalties, and 
judicial imtervention. The proper remedy may differ in individual cases, but the rules 
provide flexibility for us to use, whichever one will cause the violations to be corrected. 
A remedy is required to prevent unnecessary or undue degradation, but we have 
discretion in how to achieve that goal. 


15.49 Comment: BLM should revise proposed section 3809.602 to inform operators that BLM 
will revoke their Plans of Operations or nullify their Notices if they don’t properly 
maintain their financial guarantees. 


Response: We will do what is needed to achieve compliance, but we have a variety of 
means to do so. Plan revocation is only one such means. 


15.50 Comment: BLM’s revoking a Plan of Operations for a single violation is too harsh a 
penalty. 


Response: BLM generally agrees that a Plan of Operations should not be revoked for 
one violation. But if the violation is significant enough, with the potential to cause serious 
harm, and the operator refuses to correct the violation, BLM needs to be able to consider 
whatever remedy will best achieve compliance. 


15.51 Comment: BLM should revise proposed section 3809.602(c) to clarify that operators can 
continue to use equipment and perform needed reclamation following the suspension or 
revocation of a Plan of Operations. Whai form of authorization will BLM use? Who is 
the responsible BLM official to issue that authorization? To what extent, if any, will the 
public and other federal, state, local, native, and private surface ownership have input to 
the new BLM authorization? 


Response: Revoking a Plan of Operations does not terminate an operator's obligation to 
satisfy outstanding obligations. The authorization to perform the activities to fulfill such 
obligations can derive from the original Plan or be part of the order revoking the Plan. 
Because revocation would be a continuation of existing obligations, BLM does not 
contemplate formal public participation. On the other hand, BLM intends to coordinate 
with state and other interested federal agencies before revoking a Plan of Operations. 


15.52 Comment: We object to proposed 3809.603(a\(1), which allows BLM to serve an 
enforcement action on an person at the project area who appears to be an employee or 
agent of the operator. Considering the seriousness of enforcement actions under these 
regulations, this method of service does not comply with the principles of due process. 
This section should be revised to require BLM to serve notices by certified mail or 


Comments & Response: 322 Inspection and Enforcement 


personally on the person the operator designated as authorized to accept service. 


Response: The final rule will continue to allow service to be complete on the basis of 
actions at the project area because persons conducting activities at the site of an operation 
will ordinarily be responsible. But BLM agrees that an information copy should be 
promptly mailed to the operator or the operator's agent to notify responsible management 
persons not at the mining site of the BLM actions. 


15.53 Comment: BLM should revise proposed section 3809.603 to require BLM to provide a 


copy of any noncompliance or suspension order to all other federal, state, and local 
entities that have permits or authorizations and Native entities and private landowners of 


the surfaces that are directly linked with the BLM-approved P'an of Operations. 


Response: We intend to consult with other regulators, both state and federal, when it 
takes enforcement action. Private entities, however, will not ordinarily be party to 
enforcement actions and will not necessarily receive copies of enforcement orders. 


15.54 Commen.: Civil actions should be brought by states rather than in federal court as 
specified in proposed Section 3809.604 because state procedures tend to be quicker, more 
cost-effective, and more outcome-based than federal actions, and the implementing of 
federal enforcement will be delayed by the Department of the Interior appeals process. 


Response: Section 3809.604(a) identifies the availability of civil actions in U.S. district 
courts, as provided in FLPMA section 303(b) but does not preclude states from enforcing 
their programs in state courts. BLM will work with state regulators to determine which 
entity—state or federal—should have the enforcement lead, and the proper judicial forum to 
initiate any required civil action. 


Additional Definitions Requested 


15.55 Comment: BLM should define terms used in the enforcement context. These include 
“noncompliance order” as used in .601(a), “suspension orders” as used in.601.(b), 
“immediate, temporary suspension” as used in.601(b), “imminent danger or harm” as 
used in .601(b)\(2\ii), “violation” as used in .702, and “pattern of violations” as used in 
602(a\(2). Specifically, the BLM standard or threshold must be included to avoid 
ambiguity and arbitrary and capricious application by the responsible BLM field official. 
Response: Implementation will occur on a case-by-case basis. Where necessary, BLM 
will issue guidance to assure consistent application of the enforcement provisions. 
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Section 3809.700—Criminal Penalties 


15.56 Comment: We object to the criminal sanctions provision, proposed 3809.700. That 


15.57 


15.58 


provision is heyond the scope of BLM’s FLPMA authority and would unintentionally 
criminalize actions that are not properly subject to prosecution. These are rules and not 
laws, and they should not assign criminal penalties. Under no circumstances should BLM 
or the Department of the Interior be given authority to file criminal charges against a 
citizen of this country. 


Response: These rules do not establish new criminal sanctions, and BLM does not file 
criminal charges. These rules are intended to bring existing criminal provisions to the 
attention of the regulated community, and for that reason they are included in subpart 
3809. The conduct that is criminal is provided for in 43 U.S.C. 173Xa). 


Comment: We object to establishing across-the-board criminal penalties for any 
knowing and willful violations of the requirements of subpart 3809. This is unjustified 
overkill, and in no other public land management program does BLM establish that it is a 
crime to violate any provision of an entire subpart. Rather, in other public land 
management programs BLM has taken the essential effort of distilling those substantive 
violations that will be subject to criminal sanctions. BLM should either specifically list in 
the rule operator actions that are so serious as to justify criminal sanctions or delete the 
entire section. The preamble must state the basis for BLM’s conclusion that it needs to 
have the threat of criminal penalties to assure compliance with such “crimes” as the 
following: 

-Submitting an incomplete Plan of Operations. 

-Holding financial guarantees that BLM has determined (in its revision of an 

estimate of reclamation costs under section 3809.552(b) is no longer adequate. 

-Failing to modify a Notice under section 3809.33 1(a)(2) that BLM thinks (and 

the operator does not think) constitutes a “material change” to the operations. 
The list of “violations” of the rules is endless, and most “violations” are minutiac. If a 
Plan is incomplete, this is not a cr me; the Plan must be completed before processing can 
occur. 


Response: Section 3809.605 has been added to the proposed final regulations to include 
violations of the regulations can be prosecuted under section 1733(a). BLM expects that 
U.S. Attorneys will continue to exercise their prosecutorial discretion in determining 
when to bring criminal prosecutions. 


Comment: If 3809.700 is just informational, criminal enforcement cannot occur until 43 
CFR Part 9260 is changed. Those rules provide “in a single part a compilation of al! 
cnminal violations relating to public lands that appear throughout title 43." 43 CFR 
9260.0-2. There were and are no provisions of 43 CFR 3809 listed there. In fact, 
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“Subpart 9263-Mincrals Management” is “Reserved.” Thus, the unrevised Part 9260 
remains the controlling, effective criminal penalty rule, and the absence of any provisions 
in that subpart for hardrock mining operations means there are nonce. 


Response: Although we disagree with the asservon that prosecutions cannot occur under 
43 U.S.C. 173Xa) until we change 43 CFR part 9260, we agree that to avoid confusion, 
subpart 9263 should contain a cross-reference to subpart 3809. Thus, this final rule 
incorporates such a cross-reference in subpart 9263. Again, the statute controls, 
regardless of what is in cither subpart 3809 or subpart 9263 of BLM's regulations. The 
absence of such a cross-reference would not invalidate an) woperly obtained conviction 
under 43 U.S.C. 173%a). 


15.59 Comment: We object to the criminal enforcement provisions as violating the Mining 
Law. Section 302(b) of FLPMA states that, unless specified otherwise, FLPMA does not 
amend the Mining Law of 1872. FLPMA section 303 is not listed in section 302(b). 
There are no criminal penalty provisions in the existing 3809 regulations for this reason. 
The Secretary of the Interior's authority to prevent unnecessary or undue degradation 
must be exercised by other, lawful means, not by means that Congress specifically 
established would not apply to locators or claims under the Mining Law. 


Response: Criminal enforcement under 43 U.S.C. 173(a) neither amends the Mining 
Law nor impairs rights established under that law. The Mining Law creates no right in 


any person to violate BLM’s lawfully promulgated regulations, particularly those 
implementing the unnecessary or undue degradation standard of FLPMA section 302(b), 
which does amend the Mining Law. 


15.60 Comment: BLM should define the term “knowingly and willingly” as used in section 
3809.700. This is especially important since BLM has chosen to include this section only 
for information purposes. 


Response: BLM by regulation will not define an clement of a criminal statute. That is 
for the courts to decide. 


15.61 Comment: BLM should revise section 3809.700 to make it clear the extent, if any, that 
this section applies to existing approved mining operations on public lands. 


Response: 43 U.S.C. 173) applies by its own terms to any person who knowingly and 
willfully violates a regulation issued under FLPMA. There is no exception for existing 
approved operations. To the degree, however, that subpart 3809 excepts ca isting 
approved operations from new regulatory requirements, such requirements cannot form 
the basis for criminal conduct. 
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15.62 Comment: Proposed sections 3809.700 and 389.701 provide excessively severe 
penalties of from $100,000 to $250,000 fines and/or imprisonment for 5 years for 
violating the regulations or making of false statements. 


Response: BLM is informing the regulated community of existing statutes that contain 
the penalties the commenters object to. These cannot be changed by BLM regulation. 


15.63 Comment: Commenters asked, the following questions: 
-What does BLM consider to be a false statement? 
-Will BLM include false statements or accusaton made by private parties against 
operators during comment period for bonding or other NEPA processes? 
-What standards will BLM use to determine if statements are false? 


Response: U.S. Attorneys initiate prosecutions under 18 U.S.C. 1001. The courts 
interpret that lew, and a body of case law exists interpreting 18 U.S.C. 1001. BLM defers 


interpretation of the statute to officials with responsibility to enforce that statute. 
Sections 3809.702 and Section 3809.703-Civil Penalties 


15.64 Comment: BLM enforcement should allow for assessing administrative civil penalties 
against mining operators. Civil penalues will play a vite! role in providing an incentive 
that operators understand. Enforcement works only if the penalties for being “caught” are 
far more expensive than the profits to be made through nonperformance. We (EPA) 
support the authority for BLM to issue civil administrative penalties for noncompliance 
with subpart 3809. 


Response: We agree with the comments supporting the use of admunistrative penalties. 


15.65 Comment: A commenter suggested that the penalties BLM collects be put into a fund 
for reclasming mine lands and not go into the general Department of the Intenor fund. 


Response: The suggestion in this comment 1s beyond the rulemaking authonty of the 
Secretary of the Interior. 


15.66 Comment: FLPMA is specific about the enforcement authorities given BLM by 
Congress, stating that 43 U.S.C. 173.b) allows only the Atlorney General to institute 


civil penalties for violating regulations promulgated by the Secretary of the Intenor under 
FLPMA. The absence of express administrative civil penalty provisions in FLPMA 
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General to seek the judicial imposition of ingunctive or other judicial rehef limats the 
Secretary's administrative authority. That section, together with a portion of 43 U S.C. 
173Xa) establishing criminal violations, provides affirmative authority for judicial 
activity and does not addr ss the scope of the Secretary's authority to establish civil 
penalties under other provisions of law. 


15.67 Comment: Although BLM wants new civil penalty authorities to address “bad actors,” 
recalcitrant operators would continue to flout any new BLM administrative authorities, ‘ 
and civil or criminal court action would ultimately have to resolve such problems, as is 
the case now. BLM's proposed new bonding authorities will help make such cases of 


noncompliance more clear-cut and make it easier to persuade a US. Attorney to pursue 
such actons. 


Response: Although BLM cannot assure that the imposing of civil penalties will always 
Cause entities to come into compliance, the added administrative sanctions will give more 
incentive for operators to do so. A person may decide to delay correcting a violation to 
see if a court will issue injunctive relief. But that person may decide to abate a violation 
in the face of a federal administrative order directing him or her to suspend operations or 
a continually accruing monetary penalty. BLM also is not persuaded that the existence of 
new bonding authorities will lead to greater success in bringing civil actions for 
injunctive rehef. 


15.68 Comment: The NRC report states that “federal land management agencies need to 
acknowledge and to rely on the enforcement authorities of other federal, state, and local 
agencies as much as possible” (NRC 1999, page 103). The regulations should incorporate 
the requirement that BLM defer to enforcement by federal or state agencies with primary 
junsdiction over environmental requirements. The regulations should also incorporate the 
NRC Committee's statement that BLM develop formal understandings or memoranda of 
understanding with staie and federal permitting agencies to prevent duplication and 
promote efficiency ( page 104). The NRC report intended that BLM use the new 
administrative penalty authority only where it “needs to act immediately to protect public 
lands or resources, or in cases where the other agency is unable or unwilling to act with 
appropnate speed” (page 104) and suggested that these limitations should be written 
directly into the regulations. 


Response: BLM agrees with the policies embodied in the NRC report to the extent to 
which reliance on other agencies will achieve compliance with BLM regulations and 
public lands and resources will be adequately protected Including the suggested limits in 
the regulations, however, could be construed to establish jurisdictional bars to BLM’s 
related to matiers such as the extent of BLM reliance on other agencies. These types of 
issues can lead to disputes between BLM and the states, as is evidenced by the expenence 
of the Office of Surface Mining in implementing 30 U.S.C. 1271. BLM believes it 


Comments & Responses 327 Inspection and Enforcement 


preferable. instead, to develop understandings and agreements with states and other 
agencies to properly exercise its discretion to defer to other agencies, without including 
jansdictional bars in the BLM regulations. 


15.69 Comment: The administration of a civil penalty system will impose new and unjustified 
resource and personne! requirements on BLM, not to mention the states. From a practical 
perspective, BLM should also consider (he procedural issues and complexities of the civil 

penalty policies and the implementing of similar programs by other agencies, such as 

EPA. For example, BLM's penalty assessments would likely be the subject of 

innumerable appeals. That reality should be considered in light of the fact that the 

Interior Board of Land Appeals is already staggering under a multi year backlog. Appeals 

stemming from BLM penalty assessments could bring the system to a halt. BLM’s 

assumption of civil penalty responsibilities would impair its capacity to perform its land 
management responsibilities. 


Response: Although the use of civil penalties could increase BLM’s workload and add 
more appellate cases, we disagree that the added resource needs will be as dramatic as the 
commenters assert. BLM does not expect that many civil penalties will be issued, 
particularly if states and other federal agencies take the enforcement lead in many 
instances. 


15.70 Comment: Proposed 3809.702 provides civil penalties of up to $5,000 per day for 
violation of the regulations, violation of a Plan of Operations, or failure to comply with 
an order of the BLM. The draft penalties section is extremely stringent and excessive, 
considering that a single violation of one of the new performance standards could likely 
occur even if the operator were diligent, prudent, and acting in good faith. The greatest 
penalty should be $1,000 per day. A noncompliance order should be issued first, together 
with an opportunity to cure the violation. Appeals of penalty assessments should be heard 
in the first instance by BLM state directors. 


Response: BLM believes that the administrative civil penalty system is fair. The 
issuance of monetary penalties in any amount is discretionary. In many instances, BLM 
will not issue any monetary penalty. The $5,000 per day maximum penalty is just that, a 
maximum. BLLM does not expect that penalty amounts will always approach the 
maximum, particularly if a violation is an isolated incident and an operator is diligent, 
prudent, and acting in good faith. The proposed final regulations contain criteria for 
assessing penalties, with suitable reductions for small entities. Setting a maximum 
amount of less than $5,000 per day may be inadequate to reflect the harm caused by 
serious violations. 


Before any penalty becomes final, the recaprent may petition the Department of the 
Interior, Office of Hearings and Appeals for a hearing. Thus, a person assessed a penalty 
can explain extenuating circumstances and seek a reduction in the penalty amount or a 
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determination that the violation did not occur. The mules allow the BLM state director to 
be involved in settlements of civil penalties, but for due process purposes, prefers that 
hearings be held by the Office of Hearings and Appeals, whose Hearings Division has 
extensive experience with monetary penalty hearings. BLM generally agrees that it will 
not assess penalties until it has issued a noncompliance and there has been a failure to 
comply. But occasionally a serious violation may warrant the issuance of monetary 
penalty, or another agency may have issued the enforcement order and BLM does not 
wish to duplicate that order. 


15.71 Comment: Instead of penalties, compliance through financial guarantees should be 
adequate. 


Response: BLM would prefer that an operator correct violations. Administrative 
enforcement orders and civil penalties give an operator action incentive that does not 
exist through the financial guarantee. In addition, forfeiting and collecting on a financial 
guarantee can be a lengthy process and may not be warranted for individual violations. 


15.72 Comment: BLM should use the judicial system for assessing civil penalties as the only 
fair way to administer penalties. If a violation is serious enough to warrant a penalty, 
then the judicial system should administer it. I am concerned about the impartiality of 
BLM and the Interior Board of Land Appeals (IBLA). 


R The come difficuities end batten exiee Gor chtatatnn indicted | - 
of civil penalties under 43 U.S.C. as with getting injunctive relief under that section. 
Persons who believe they are treated unfairly by the Department may appeal an IBLA 
ruling to a district court. 


15.73 Comment: BLM should provide a fair appeals process from civil penalties. The process 
should include a committee of government and industry representatives (such as the one 
the Department of the Interior has now for considering other issues). 


Response: The appeal of a civil penalty involves an individual factual dispute over a 
specific application of the regulations. This is not the type of proceeding where a 
committee of multiple interests would add value, such as in making recommendations on 
hicy j 
15.74 Comment: BLM needs to define the term “small entity” as used in section 
3809.702(a(3). The current interpretation of the term conflicts with the term “small 
business” as used by BLM in 1998 legal briefs defending its earlier bonding rules. 


Response: BLM w ill interpret the term “small entity” consistent with the definition 
established by the Small Business Administration. 
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15.75 


15.76 


Comment: Does the 30-day appeal period specified in proposed section 3809.702(b) 
refer to calendar days or business days. 


Response: The proposed final regulations include the phrase “calendar days” to clarify 


this issue. 


Comment: A system of positive incentives should be developed in lieu of administrative 
penalties tc encourage environmental stewardship, keeping in mind that financial 
assurance in the form of reclamation bonds will still be in place to ensure compliance. 
Also, the rules do not give enough guidance to allow the consistent applying of the 
administrative civil penalty provisions without imposing the personal biases of individual 
regulators. 


Response: Although it encourages environmental stewardship and positive incentives 
(such as reclamation awards to operators who provide environmentally superior 
reclamation), BLM also needs administrative sanctions. These rules provide such 
sanctions. 
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16.01 


16.02 


16.03 


APPEALS AND STATE DIRECTOR REVIEW 


Comment: Some commenters objected to the granting of appeal rights to an “undefined 
and open-ended” class of “persons adversely affected by a decision made under this 
subpart.” According to these commenters, the preamble to the proposal contains no 
rationale for this “wholly unauthorized expansion of rights.” Another commenter 
suggested that BLM should adopt the Alaska standard that administrative appeals and 
litigation can be initiated only by persons who meaningfully participated in the public 
participation elements of the decision process. A commenter pointed out the difference in 
language between proposed section 3809.800(a), which authorized any “person” 
adversely affected by a BLM decision to appeal the decision under 43 CFR parts 4 and 
1840, and the wording of 43 CFR section 4.410, which states: “Any party to a case which 
is adversely affected... shall have a right to appeal” (emphasis added). The commenter 
correctly observed that a potential appellant may be harmed by a BLM decision but not be 
a party to the BLM proceeding. A commenter requested that BLM clarify the discrepancy 
between these sections by providing for appeal by parties who can show they are 
adversely affected or have a legitimate interest in the effects of the action either on or off 
site. 


Response: The final rule limits appeals to “parties.” 


Comment: | thought that the intent of proposed section 3809.800(a) of the February 
proposal is to have both the operator and affected third parties appeal directly to IBLA. 
The sentence about the BLM state director review and the reference in part 1840 is 
confusing and does not clearly state when the BLM state director would or would not 
review an appeal. Therefore, BLM should remove the last sentence about the BLM state 
director review because all appeals are going to be sent to IBLA. 


Response: BLM attempted to clarify its intent in the October 1999 supplemental 
proposed rule. The confusing sentence has been removed. The proposed final regulations 
give operators and adversely affected third parties the choice of seeking state director 
review or appealing to IBLA and clarify when appeals may be made. 


Comment: Commenters stated that BLM should carefully weigh the impacts of more 
appeals on the agency and its resources. A number of comments focused on the increased 
workload and delays that would be caused by the appeals process of proposed section 
3809.800. Commenters stated that the detailed new permitting requirements in the 3809 
proposal will greatly increase the number of BLM decision that ultimately will be subject 
to administrative appeals to the Interior Board of Land Appeals (IBLA), as well as 
increase the potential grounds for such appeals. Commenters asserted that an appeal to 
the IBLA is relatively simple and inexpensive for opponents of a mining project because 
opponents can simply repackage their NEPA comments as a statement of reasons and 
obtain an administrative rehearing on all of their claims, regardless of whether they have 
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16.04 


merit. But the burden of an appeal on BLM is substantial. Regulations require that the 
agency assemble and transmit the entire administrative record to IBLA and that the 
agency must respond to an appellant's statement of reasons. Responding to an appeal can 
require a large amount of time from field office people, time that is lost from permit 
processing, compliance inspections or enforcement, or other deties. Commenters stated 
that BLM cannot ignore an appeal because, if BLM does not respond adequately, the 
decision will likely be r:manded, imposing another burden on the agency and its 
employees. BLM’s draft EIS acknowledges that the “current backlog in IBLA for a 
routine appeal is about 3 years.” Commenters asserted that adoption of the proposed 
compound the delays and uncertainties in the permitting process. 


Commenters also asserted that vague regulatory standards governing BLM's discretionary 
judgments will make the appeals that are filed more complex. Exercise of agency 
judgment and discretion will ultimately be judged by the standards written into the 
regulations. Such standards include determinations of MATP, the application of the 
performance standards, the completeness of Pians of Operations, adequacy of reclamation 
plans, the amount of bonds, and innumerable enforcement decisions (including the 
decision whether to allow a member of the public to accompany a BLM inspector). 
BLM'’s intent about the way particular provisions should be implemented will be 
meaningless if that intent is not clearly stated in the regulatory language. Because many 
of the provisions in the proposed rule, particularly the performance standards, are written 
in absolute terms, the potential for legal challenges is a source of great concern to the 
industry and should be of great concern to BLM. 


Response: Although BLM agrees that appeals to the IBLA of BLM decisions under 
subpart 3809 use BLM resources, BLM concludes that such appeals are needed to provide 
basic procedural fairness to parties that may be aggrieved by the decision. Under the 
previous rules parties could appeal to IBLA (although operators were required to go 
through the state director review process before appealing to IBLA). As noted, many 
commenters objected not to the appeal process as much as to the revised rules leading to 
the underlying decisions that are appealed from. The potential consequences of an 
increased number and greater complexity of appeals, however, does not dissuade BLM 
from issuing needed standards and procedures. 


Comment: Allowing operators to appeal both a noncompliance order and a later 
suspension order would be time consuming and costly to both the BLM and IBLA. 
Moreover, BLM proposes that it may eliminate certain appeals to the state director, which 
will further increase appeals to IBLA. 


Response: We recognize that each enforcement action may have separate appeals, but it 
may not be necessary to relitigate issues that the same parties have already litigated. 
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16.05 


16.06 


16.07 


Persons who previously requested state director review can do so under the proposed final 
regulations, and the state director review process has been opened to any aggrieved 
person. To the extent issues are resolved before the state director, appeals may not have 
to be taken to the IBLA. 


Comment: BLM should revise proposed section 3809.800(b) to require the decision to 
State the appropriate next level of appeal. Appeals from local decisions should go directly 
to the state director as a time saving mechanism. The appeals process would be further 
streamlined if the next level above the state director is the Secretary of the Interior. 


Response: The process BLM adopts in these final rules allows a party to seek review by 
the state director (to save time or for some other reason) or to appeal directly to the IBLA. 
Ordinarily, appeal rights are specified in BLM decisions. The Interior Department's 
Office of Hearings and Appeals (OHA) is the Secretary's representative for handling 
appeals from BLM decisions. OHA decisions are ordinarily final decisions of the 
Department, which can be appealed to an appropriate court. 


Comment: We suggest a streamlined appeals process under which an appeal from a 
field-level operation can be reviewed only in a timely manner (suggesting 7 calendar days 
for each of the two reviews) by the office manager and state director responsible for 
public land management in the area of the proposed mine. Under this suggested 
procedure, appeals would immediately be taken to federal court as litigation. This 
modification would be similar to an existing U.S. Forest Service appeals process. 
Because the Secretary of the Interior is the ultimate policy setter for IBLA and the 
Director, and the BLM state directors, the proposed appeals would be futile. This major 
modification would be a step toward effectively implementing NRC report 
Recommendations 15 and 16. 


Response: One level of review within the state should be sufficient, and BLM doubts 
that 7 days for each review would allow enough time for meaningful review. From its 
experience BLM disagrees that appeals to the [BLA are futile. IBLA assures that there 
will be national consistency in interpreting and implementing BLM rules and does not 
always support local BLM decisions as the commenter asserts. BLM also disagrees that 
the commenter’s suggestions would be an effective step in implementing the NRC report 
recommendations. 


Comment: Because the NRC report did not recommend that previous appeals 
procedures be changed and BLM is limited to issuing rules that are consistent with the 
NRC report's recommendations, BLM is not authorized to modify the current appeals 
provisions in the previous 3809 regulations. BLM should retain the existing regulations, 
which allow operators to appeal to the BLM state director in certain circumstances, but 
direct other appeals to che IBLA. 
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Response: The legislative standard is that the BLM final rule not be inconsistent with 
the NRC report recommendations. Report Recommendation 6 states that BLM 
administrative penalties should be subject to appropriate due process. The BLM appeals 
procedures and state director review procedures are intended to assure that BLM 
enforcement decisions, as well as its other decisions, are subject to due process of law. 
Thus the appeals rules are clearly not inconsistent with the NRC report's 
recommendations. 


16.08 Comment: The proposed rule contains no mechanism (nor did its cross-referenced 
citations) to provide for public notice of the submittal of a Plan of Operations or Notice 
under the proposed regulations. Without notice, how is a person who may be adversely 
affected aware of the Plan of Operations or Notice activity? A public notice procedure 
should be established for concerned persons, adjcining property owners, and the public at 
large for the submittal of Plans of Operations or Notices so that these people can 
participate in the process. 


Response: Section 3809.41 1(c) has been modified to establish a public participation 
provision for all Plans of Operations. 


16.09 Comment: Some commenters supported having appeals taken to BLM state directors. 
Some stated that they favored state director review as a way to save time on appeal. 


Others favored the development of an appeals process that involves and emphasizes the 
input of local and state managers. Others objected to state director review. 


Response: We agree that it is useful to have a process whereby the appeals can be 
reso! ved in a timely manner in the state where the decision was made. 


16.10 Comment: The proposed regulations will allow each BLM state director to grant a stay 
on a positive record of decision for a mining operation. This power is currently reserved 
to the Interior Board of Land Appeals, consisting of a group of judges. Allowing a 
decision to grant a stay to be made by one person is contrary to the intent of Congress. 


Response: The commenter is correct that under the proposed final regulations the BLM 
state director may stay a BLM field office or other decision that approves a Plan of 
Operations. The commenter is not correct, however, in asserting that this is a new 
feature. Existing section 3809.4(b) provides that a request for a stay can accompany an 
appeal to the state director. 
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INFORMATION COLLECTION 


17.01 Comment: 3809.115 Information Collection. I recommend that this section be clarified, 
and the rationale for its inclusion with the 3809 regulations be stated. Also, is “reporting 
burden” the amount of time to process a Plan or Notice, or some combination of various 

ieninicteatinn Genctiona®? 


Response: We wil! state the rationale for including this section in the preamble of the 
final rule. We are required to include this section in the regulations by the Paperwork 
Reduction Act (PRA). “Burden” is defined in 5 CFR 1320.3, which are OMB's 
regulations that carry out the PRA. In part, “burden” is defined as the total time, effort, or 
financial resources expended to generate, maintain, retain, or disclose or provide 
information to or for a federal agency. 


17.02 Comment: In Newmont's experience, Plans of Operations under the existing regulations 
take exponentially more time to prepare than 32 hours. Mining operations typically 
disturb hundreds of acres of land, and developing a Plan of Operations (including a 
by a multitude of professionals. Developing a plan and reducing it to paper consequently 
takes thousands of man hours. 


To compiete each of those five medium-sized Plans of Operations, Newmont had to 
dedicate an average of 2,748 man hours—a figure that utterly dwarfs BLM's 32-hour 
estimate. Newmont’s information burden would, of course, increase for larger scale 
Projects. 


BLM could not justify a 32-hour burden estimate for preparing Plans of Operation by 
simply averaging the amount of time it would take all “mom and pop” mining operations 
to complete such plans—even assuming the “average” would be that low, which we doubt. 
According to BLM’s own Draft Environmental Impact Statement prepared for its 
proposal to revise the 3809 program, in 1996, the largest 23 gold mines produced 83% , 
and the largest 75 mines produced 98%, of all domestically produced goid in 1996 (BLM 
draft EIS, page 199). For copper, 17 mines accounted for 98% of all domestic copper 
production (page 203). As such, a burden estimate based on ALL Plans of Operations, 
rather than on the burdens to operators that produce all but a smal! amount of the minerals 
on public lands, would drastically underestimate the true burden of BLM’s information 
collection requirements. 


The 32-hour figure is thus unsupportable under the current regulations. It is all the more 


unreasonable because BLM's proposal would require regulated entities to submit much 
more information than is now required. 


The proposed regulations would entail considerably larger information burdens than those 
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imposed by the existing regulations. Yet in its proposal and supporting documents, BLM 
estimates that the time needed to assemble and submit a Plan of Operations is 32 hours 
per submission. 


BLM has not complied with those standards. To the contrary, BLM’s burden estimate of 
32 hours to prepare and submit a Plan of Operations is wholly unsupported. First, in 


violation of the PRA and OMB's regulations, BLM did not develop objectively supported 
burden estimates. BLM's “Supporting Statement for Surface Management Activities 


Under the General Mining Law” attached to its PRA certification simply assumes (page 
7) that”(t)he time needed to assemble and submit a Plan of Operations is 32 hours per 
submission.” But BLM neither discusses nor defends the methodology it used to arrive at 
that 32-hour figure, thereby denying regulated entities a meaningful opportunity to 


BLM is seeking comment on its methodologies and assumptions in compliance with 
P.1320.8(d) 1 Mii). See 64 Fed. Reg. at 6450. But as we explain below, BLM has never 
described the methodologies it used to arrive at its key assumptions. BLM itself appears 
uncertain as to the burden. Compare 64 Fed. Reg. at 6450 (estimating 32 hours per plan 


of operations) with id. at 6455 (80 hours per plan of operations). 


Response: In accord with the Paperwork Reduction Act and the Office of Management 
and Budget's instructions for estimating paperwork burden, we are estimating only the 
increment of paperwork burden imposed by the proposed final regulations over and above 
the paperwork burden imposed by the existing regulations. We also correctly didn’t 
include in our estimate any paperwork requirements in the proposed final rule that would 
merely duplicate paperwork requirements imposed by other agencies, either federal or 
state. If an operator has to give certain information to a state agency, the burden of also 
supplying that same information to BLM is relatively small. (Indeed, many of the same 
commenters who assert that BLM underestimated the paperwork burden also note that 
much of the proposed rule duplicates existing state requirements.) A revised paperwork 
burden estimate will be provided with the Preamble and final rules. 


Comment: The Paperwork Reduction Act requires an agency's proposed collection of 
information to include an estimate of the total annual reporting and record keeping burden 
that will result from the collection of information. 5 CFR 1320.5(aXiv\(B\5); 
1320.8(a\(4). “Burden” is defined to mean the “total time, effort or financial resources 
expended by persons to generate, maintain, retain, or disclose or provide information to 
or for a Federal agency,” and includes, among other things, the time and cost of 
“Reviewing instructions,...(and) adjusting the existing ways to comply with any 
previously applicable instructions and requirements.” 5 CFR 1320.3(b) 1). 


BLM estimates that each respondent filing a new Notice would spend about |6 hours per 
submission and that the time needed to assemble and submit a Plan of Operations is 32 
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hours per submission. BLM PRA Submission at p. 7; 64 Fed. Reg. at 6450. BLM actually 
presents conflicting estimates in its Federal Register notice. The preamble sets forth 16 
and 32 hour estimates, but the text of the regulation estimates the paperwork burden at 8 
hours per Notice and 80 hours per Plan of Operations. Proposed 43 CFR 3309.1 15(b). 
These conflicting estimates are confusing and will hamper the public's ability to 
comment on the information collection requirements. But all of BLM’s burden estimates 
are incorrect and significantly underestimate the actual burden that will be imposed. 


Response: We inadvertently included different paperwork burden estimates in two 
places in the proposed rule. This could have caused confusion or misunderstanding 
among the public. Because of this possible misunderstanding, we are reexamining the 
information collection burden that would be imposed by this subpart. 


17.04 Comment: To obtain OMB's approval for collecting information, the agency must 
demonstrate that the information to be collected “has practical utility.” 5 CFR 
1320.5(d\(1\ iii). In this context, O.AB has defined “practical utility” to mean “the actual, 
not merely the theoretical or potential, usefulness of information to or for an agency, 
taking into account its accuracy, validity, adequacy, and reliability, and the agency's 
ability to process the information it collects...in a useful and timely fashion...” 43 CFR 
1320.31). Much of the new information proposed to be required by BLM to be submitted 
with a proposed Plan of Operations, (see proposed 43 CFR 3809.401) lacks practical 
utility. 


The essence of the problem is that BLM's proposed regulations require that an operator 
deliver a complete Plan of Operations as a finished product before BLM will begin its 
review of the proposal. Proposed 43 CFR 3809.41 1(a). The proposed regulation ignores 
the fact (and BLM's current practice) that the review of a Plan of Operations is an 
iterative process. Key elements of the Plan may change as the environmental review by 
BLM and other agencies proceeds. In fact, where analysis under the National 
Environmental Policy Act (NEPA) is required, BLM raust identify and review reasonable 
alternatives to the Plan of Operations initially proposed by the operator. Thus, detailed 
information on certain elements of the Pian of Operations is not useful or necessary until 


significant design and permitting decisions have been finalized. 


Response: The commenter has misunderstood proposed section 3809.401. The 
proposed rule would not have required “a complete Plan of Operations as a finished 
product.” We recognize that our review of a proposed Plan of Operations is an iterative 
process and that certain aspects of a proposed Plan are preliminary until the NEPA 
process is completed or even until work has begun on the site. The compiete plan 
referenced in regulations is one that provides and adequate level of detail upon which to 
evaluate impacts and determine whether unnecessary or undue degradation would occur. 


17.05 Comment: We estimate that, in connection with the five Plans of Operations Newmont 
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17.06 


submitted within the past 5 years, had the proposed rules been in effect, the time to 
collect and submit the data required would have increased roughly two to three foid. 


The additional information requirements BLM's proposed rule would impose would 
increase Newmont's burden for medium-sized projects by 3,878 more hours. The total 
personne! burden for medium-sized projects under BLM's proposed rule would thus be a 
whopping 6,626 hours to complete BLM's information collection and submission 
requirements. 


We respectfully request that OMB disapprove BLM’s proposed information collection for 
Plans of Operations on the grounds that it has no practical utility under the circumstances. 
At the very least, we urge OMB to comment on BLM's proposal suggesting that the 
agency not require operators to submit Plans that necessarily will be revised during and 
after the NEPA process. 


Response: In accord with the Paperwork Reduction Act and the Office of Management 
and Budget’s instructions for estimating paperwork burden, we are estimating only the 
increment of paperwork burden imposed by the proposed regulations exceeding the 
paperwork burden imposed by the existing regulations. We also correctly didn't include 
in our estimate any paperwork requirements in the proposed rule that would merely 
duplicate paperwork requirements imposed by other agencies, cither federal or state. If an 
operator has to give certain information to a state agency, the burden of also supplying 
that same information to BLM is relatively small. (Indeed, many of the same commenters 
who assert that BLM underestimated the paperwork burden also note that much of the 
proposed rule duplicates existing state requirements.) Because of this possible 
misunderstanding. we are reexamining the information collection burden that would be 


imposed by this subpart. 


Comment: We also cannot help but wonder whether BLM truly appreciates the burden 
that this new 3809 proposal would impose on the private sector. Apparently BLM has 
little comprehension of how much regulatory burden already is placed on the private 
sector from the current 3809 rules. Under the Paperwork Reduction Act, BLM was 
obligated to assess the information collection requirements of this new proposal. 
Incredibly, BLM estimated that the average burden for information collections on the 
private sector created by the proposed rule would be “32 hours per Plan of Operations.” 
64 Fed.Reg. at 6450. . This information collection burden would include matters such as 
collecting baseline environmental data for water, the terrestrial environment, and air. 
i... eee 


The Interior Department's estimate purports to cover the entire information collection 


burden of processing a BLM Plan of Operations under the proposed rule, not merely the 
increased incremental burden of the proposed rule as compared to the existing rules. We 
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find BLM's estimate of the information collection burden to be incredibly low and so far 
off the mark that it questions the very integrity of the Paperwork Reduction Act 
submission made by the Intenor Department to the Office of Management and Budget 
(OMB) as well as the economic analyses and assumptions for with the Intenor 
Department's entire proposed rulemaking. 


The time to process a BLM Plan of Operations today is closer to 2,600-3,000 hours and 
ranging up to 16,000 hours or more. And. we believe that the proposed rule likely will 
increase that burden by at least 25-50% in the case of mineral exploration projects, and 
substantially in excess of that range for actual mining projects, probably by as much as 
S0- 100%. These estimates are supported by descriptions of recent case studies 
(previously submitted by us to OMB and to the BLM docket) involving modest-sized 
mineral exploration and mining Plans of Operations processed by BLM. 


Response: In accord with the Paperwork Reduction Act and the Office of Management 
and Budget's instructions for estimating paperwork burden, we are estimating only the 
increment of paperwork burden imposed by the proposed regulations exceeding the 
paperwork burden imposed by the existing regulations. We also correctly didn’t include 
in Our estimate any paperwork requirements in the proposed rule that would merely 
duplicate paperwork requirements imposed by other agencies, either federal or state. If an 
operator has to give certain information to a state agency, the burden of also supplying 
that same information to BLM is relatively small. (Indeed, many of the same commenters 
who assert that BLM underestimated the paperwork burden also note that much of the 
proposed rule duplicates existing state requirements.) Because of this possible 
misunderstanding, we are reexamining the information collection burden that would be 
imposed by this subpart. 


17.07 Comment: Barrick has knowledge and experience of the requirements needed to submit 
both Notices and Plans of Operations, and it has estimated the increased burden that 
BLM's proposed regulations will impose. Even the simplest proposed Plan of Operations 
requires contributions from and reviews by an army of experts and professionals, 
including geologists, mining engineers, environmental engineers, civil engineers, 
hydrologists, wildlife biologists, and metallurgists. Preparing and submitting a relatively 
simple Pian of Operations to meet BLM requirements is likely to require thousands of 
hours, not a just few days or weeks. For example, OMB's regulations require that the 
burden estimate include the time and effort “reviewing instructions.” If the proposed 
regulations are finalized, each operator; will be required to spend substantially more than 
32 (or 80) hours reviewing the final rules and the preambie to the final rules, determining 
guidances, and determining the changes that will need io be made in future submittals. 
Similarly, just one of the new—and unnecessary- requirements, the preparation of a 
monitoring or mitigation plan in the initial stages of permitting, will require substantially 
more than the total time estimated by BLM. 
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17.08 


17.09 


BLM's estimate of the information collection burden has no basis in reality. OMB's 
regulations require the agency to provide “an objectively supported estimate” of the 
burden, 5 CFR 1320.8(a\4), and to solicit comment on the “validity of the methodology 
and assumptions used™ to estimate the burden, | 320.8(d) | Mii). Yet neither the Federal 
Register notice nor BLM's submission to OMB contain any objective support for the 
estimate or identify any methodologies or assumptions used. BLM simply “estimates” the 
time required, and the agency's estimate is wrong. 


Response: In accord with the Paperwork Reduction Act and the OMB's instructions for 
estimating paperwork burden, we are estimating only the increment of paperwork burden 
imposed by the proposed regulations exceeding the paperwork burden imposed by the 
existing regulations. We also correctly didn’t include in our estimate any paperwork 
requirements in the proposed rule that would merely duphcate paperwork requirements 
imposed by other agencies, cither federal or state. If an operator has to give certain 
information to a state agency, the burden of also supplying that same information to BLM 
is relatively small. (Indeed, many of the same commenters who assert that BLM 
underestimated the paperwork burden also note that much of the proposed rule duplicates 


existing state requirements.) Because of this possible misunderstanding, we are re- 
examining the information collection burden that would be imposed by this subpart. 


Comment: Permitting delays will also occur because BLM is greatly increasing its 
responsibilities and the information that it will require from operators to submit, without 
any increase in BLM field staff. It's my opinion that BLM does not have staff or the 


expertise to implement the proposed regulations: 


Response: We developed this proposed rule in consultation with state offices and field 
staff. We have taken into account all workload considerations. 


Comment: BLM estimated that it will take 32 hours to assemble and complete the 
needed information to prepare a Plan of Operations. This is preposterous. It takes literally 
thousands of hours to accomplish this task. The proposed changes in the 3809 rules ~i!! 
make compiling and completing a Plan of Operations significantly longer than t) - 

now takes to prepare a plan. 


Response: In accord with the Paperwork Reduction Act and the Office of Management 
and Budget’s in«tructions for estimating p- serwork burden, we are estimating only the 
increment of paperwork burden imposed by the proposed regulations exceeding the 
paperwork burden imposed by the existing regulations. We also correctly didn't include 
in our estimate any paperwork requirements contained in the proposed rule that would 


merely duplicate paperwork requirements imposed by other agencies, esther federal or 
state. if an operator has to give certain information to a state agency, the burden of also 


supplying that same information to BLM is relatively small. (Indeed, many of the same 
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commenters who assert that BLM underestimated the paperwork burden also note that 
much of the proposed rule duplicates existing State requirements.) Because of this 
possible misunderstanding. we are rec. ammuming the information collection burden that 
would be imposed by this subpart. 


17.10 Comment: Delete .115 in its entirety. it has nothing to do with a mining operation on 
public lands. If the Department of the Interior deems that formal approval of OMB is 
necessary in the regulations, then it should be incorporated in the definition of a 
completed application. Similarly, if the Department of the Interior deems it necessary to 
include the estimated 80 hours of BLM time to review an application, then the federal 
cost of what 80 hours and the applicant's time and financial costs to provide the 
application to BLM should also be added. For example, the $30,525,000 annually for 
conversion of 370 Notice-jevel mining operations to Plan-level operations under the 
proposed 3809 regulations. The cost of increased inspection and other BLM costs not 
included in the 20% increase in BLM review time cost should also be revealed here. 


Response: This section gives the public information about the information burden of the 
subpart as well as about how to submit comments on the information collection 
requirements of the subpart. We included proposed section 3809.115 because we are 
required to do so by the Paperwork Reduction Act whenever a regulation asks the public 
for information. See $5 CFR 1320.13) and 1320.5(bK2 Mii KC). 
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IMPLEMENTATION COSTS OF ALTERNATIVES 


18.01 Comment: The Department of the Interior (December 22, 1998, page 50) predicts that 
annually the proposed regulations will cause 370 Notice-level operatons under the 
existing 3809 regulations to require Plan-level detail. The estimated increase cost to cach 
Notice-level converted to a Plan-level applic ation is $82,500 cach (page 49), while BLM 
review costs will increase by $1,570 for cach (page 51). The projected annual increase 
of $30,525,000 for application information under the proposed 3809 regulations for 
Notice- to Plan-level conversion to the owners/operators and a $580,900 increase in the 
cost for BLM application review. This is an average annual minimum cost increase of 
from about $3* "0 to $56,045 per acre and is totally unsupported by a potential of less 
than |0 acres of public lands annually having unresolved unnecessary or undue 
degradation under the existing Notice-level requirements. There also is projected to be a 
total annual increase in the administrative costs for BLM to review new or revised 


Response: Under the No Action Alternative BLM would review about 150 Plans of 
Operations cach year. We estimate there will be 260 to 300 fewer Notices and an 
additional 140 to 180 Plans of Operations under Alternative 3. This change will increase 
operator costs by $11 to $15 million and BLM costs by $3.5 million annually. The land 
potentially affected by operators causing unnecessary or undue degradation is 
considerably greater than 10 acres. A 1999 survey of BLM field offices reported 530 
operations where the operator had abandoned the property and BLM would have to 
perform the reclamation to prevent unnecessary or undue degradation. Most of these 
were Notice-level operations. This was only a partial survey because many offices did 
not respond. Assuming that each Notice-level operation disturbs an average of 2 acres, 
this is a direct impact to more than | 000 acres. Many impacts extend beyond the area of 
direct disturbance, potentially degrading water, air, wildlife, and visual resources outside 
the project area. In addition, the environmental benefits of Plan preparation and review 
are not limited to situations where nouces of noncompliance are issued or where 
operators abandon sites. Often better planning can result in reducing or avoiding usc 
impact before they occur. For example, consideration of alternative locations for 
placement of waste rock may reduce or avord impacts to groundwater. Estimating the 
environmental benefits and assigning a monetary value is not practical, especially not for 
@ programmatic analysis. 


18.02 Comment: BLM has stated that it will not have to increase its staff to implement 
Alternative 3. Elsewhere BLM states that implementation will cost 25 to 35% more than 
at present. Where would the moncy come from? k would take three or four times as 
many BLM people to implement the regulations at the very least. BLM’s draft EIS 
should consider as an alternative the reasonable possibility that the proposed rules may be 
adopted, and that the necessary increased funding levels may not matenalize. The EIS 
also doesn’t say how passage of Alternatives 3 or 4 would be paid for. How are the 
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18.03 


18.04 


18.05 


proposed regulations going to be implemented if adequate funding is not obtained? We 
wonder where you're going to get those resources. Mining industry representatives in the 
scoping process also raised this alternative, yet BLM did not consider it. 


Response: To analyze the regulations on their merit, the impact assessment must assume 
that the regulations would be fully implemented in each alternative. The ability to obtain 
the needed funding for the program 1s an implementation concern that the decision 
makers will have to consider when selecting a final regulation alternative. Funding 
requests are provided to the administration and consolidated for submission to Congress. 
Should BLM not obtain funding to implement the selected alternative, the BLM manager 
has several options. Internal priorities between programs can b. adjusted to shift funding 
or staffing, personnel can be loaned between offices, workload schedules can be adjusted 
to address higher priority 3809 Plans, and project reviews could be delayed. The final EIS 
discusses BLM's expected funding and staffing needs under each alternative. 


Comment: Nowhere in the EIS is there an estimate of the actual COSTS involved with 
totally rewriting the 3309 regs. Just in paper alone it will have to run into the millions .. 
dollars. Add to the actual costs of printing new regs, the costs of destroying the old ones, 


Response: We don't have the actual costs of drafting the 3809 regulations. Employees 
performed most of the work in their current duties. Most of the costs were for travel for 
BLM'’s operating budget without special supplemental funding. 


Comment: This rulemaking will inevitably cause delays in implementing new mining 
not necessary, given existing state regulatory programs that are satisfactorily dealing with 
these issues. 


Response: The potential exists for delays under any of the alternatives. But we do not 
closures. There are gaps in the current regulatory system as shown by the NRC Report. 
The proposed final regulations would address these gaps in a comprehensive manner 
which may actually expedite mine review. 


Comment: BLM admits to having received no promise of increased manpower or 
funding or having been earmarked for such support for enforcing the 3809 rules. Am I to 
understand that each time someone wishes to operate a dredge with an intake larger than 
4 inches that he or she must contact the local BLM office? Quite the undertaking for an 
agency that claims to be over worked, under staffed, under budgeted, and lacking in 
enforcement capability. 
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Response: Overall agency funding is determined on a year-to-year basis as part of the 
congressional budget process. BLM does not typically receive promises on future 
funding levels but has to submit budget requests through the Administration to Congress. 
The final regulations on suction dredging have been revised. Operators would not have to 
contact BLM if there were a federal-state agreement on regulating suction dredging. 


18.06 Comment: The draft EIS does not address the potential costs to states of having to revise 
all or portions of their regulatory programs to obtain authority to run those programs in 
liew of the BLM performance standards. lt is, we submit, reasonably foreseeable that at 
least some states will seek to revise their programs and that those states will incur 
significant costs in the process. Therefore, the regulatory costs to states of the Proposed 
Action and alternatives must be addressed in the draft EIS. 


Response: The proposed 3809 regulations do not require the states to revise their 
regulatory programs. The states can continue to work with BLM under a joint federal- 
state program as provided for in 3809.200(a). The state can accept responsibility for an 
aspect of the program under 3809.200(b). If that is the case and the state regulations do 
not provide equivalent protection for that portion of the program over which they want to 
assume control, then the state can change its regulations or continue to work with BLM 
under 3809.200(a) agreements. Any significant costs to the states would be incurred 
voluntarily. 


18.07 Comment: States are reluctant to take over a program with no money. And that's the 
way BLM will assure that a state will never take over a program. 


Response: BLM has no authority to give states money to implement the program. The 
reluctance to take on more responsibilities without specific funding is understandable. 
That is why the regulations provide for the option of continuing to have joint federal-state 
programs under 3809.200(a). Both types of agreements are possible for different aspects 
of the regulations. 


18.08 Comment: | have heard estimates that a 35% increase in BLM's budget would be 
required to monitor and enforce these new rules. The cost of implementing this proposal 
will exceed $300 million. I suspect that a bureaucratic estimate of 35% would, true to 
bureaucratic standards, quickly be overrun by the actual cost of implementation. How 
can you possibly ask anybody to spend $300 million when we don’t even know why we 
are here in the first place. I think that adequate rules exist and if this increased funding 
were applied to the appropriate agencies, it would provide for improved environmental 


Response: The estimated budget increase was for BLM's 3809 program, not for BLM's 
entire budget. This estimate has been revised in the final EIS. 
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18.09 Comment: The cost of regulations that the government agencies say have no or very 
little cost, this is really not true. The cost of government regulation is great. I am 
convinced that the cost of adopting the Alternative 3 revisions would significantly exceed 
that estimated in the draft EIS. The draft EIS grossly underestimates the costs of 
implementing the regulations. 


Response: BLM has revised the cost estimates in the final EIS. 


18.10 Comment: Page 46, Implementation. The draft EIS estimates that BLM’s costs of 
implementing the Proposed Action would increase by 25 to 35%. The draft EIS does not 
state the current costs of implementing the surface management program or discuss why 
costs would increase by this amount. It is completely inadequate to state in the draft EIS 
that “it is difficult to predict the implementation costs for BLM to administer the 
proposed regulations...” BLM must comprehensively describe the alternatives. This 
description must include estimates of the added staff and other costs required to 
implement this alternative. It must also include a comparison of the costs to implement 
this alternative versus the costs of implementing the No Action Alternative and 
Alternative 2, State Management. A table should be prepared to show the cost of 
this comparison. The statement in the draft EIS that “costs would increase by 25 to 30%” 
has no supporting documentation. BLM needs to provide the bases for this conclusion. 
The EIS should estimate how the projected higher costs would be reduced if the program 
were passed through to states, as well as what the program would cost states compared to 
what they pay now. 


Response: BLM has revised the final EIS to present 2 more complete analysis of 
predicted implementation costs. But the main purpose of an EIS is to analyze and 
compare the environmental impacts of the proposed 3809 regulations under alternative 
regulatory programs. 

18.11 Comment: The EIS’s assessment of economic impacts is distorted. The EIS should 
consider the economic impacts on BLM operations, which were not considered but which 
many earlier commenters urged to be considered. The lack of such a discussion further 
adds to the flaw in the economic analysis. 

Response: The economic analysis and implementation costs have been revised in the 
final EIS. 

18.12 Comment: The new regulations would cause a need for increased staffing, which I as a 


taxpayer cannot afford. It will cost BLM quite a bit of money to attain the level of 
expertise on staff that the states now have. 


Response: BLM already has considerable staff expertise in geology, geochemistry, 
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18.13 


18.14 


18.15 


18.16 


staff and training are included in the implementation estimate. For the proposed final 
regulations, BLM intends to continue to rely on state expertise in the federal-state 
agreements provided for under 3809.200. 


Comment: Hundreds of pages of new regulations will have to be promulgated to 
thousands of people. The time and money required to do this will be significant for both 
BLM and the miners. There will be confusion, bitter feelings, and law suits. Chaos and 
confusion will reign for some time. The distressing part of all this is that even if you 
make the changes, explain them successfully, and get good cooperation, | believe there 
will be no true gain. The water, air, and land will not be cleaner or less affected than they 
are under the current rules. 


Response: The final regulations will probably be less than 50 pages and wiil be 
accessible to anyone through the Federal Register either as a paper copy or on the 
Internet. BLM people in local offices will help operators understand the requirements of 
the final regulations. 


Comment: 3809.11-- Please define “reasonably incident to mining.” This section 
have the extra staff to review the Notices? How much will it cost to implement this 
reporting section? 


Response: “Reasonably incident to mining” is defined in the occupancy regulations at 43 
CFR 3715. Those regulations implement the requirements of Public Law 167 (1955) that 
use OF Occupancy On a mining claim may only be for purposes that are reasonably incident 
to prospecting, mining, or processing operations. The cross reference in the 3809 
regulations is to remind operators of their obligations under the 3715 regulations but does 
not represent any increase Over existing requirements. 


on BLM, as well as the regulatory burden on the private sector. For example, BLM will 
have to process vast new amounts of information supplied by the private sector. 


Response: Increases in BLM's administrative burden are described in the final EIS. 
BLM does see an increase in administrative burden to operators from the proposed final 
regulations. This increase is shown in the tables in Appendix E of the final EIS. The 
amount of information that the private sector will have to provide and BLM will have to 
process under the Proposed Action should not vastly differ from that under the existing 
regulations. The proposed final regulations codify the current practices being followed by 
most field offices and operators. 


Comment: New administrative enforcement tools will be provided to BLM, and we 
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18.19 


must expect that BLM will use them. The detailed new requirements in the 3809 proposal 
will greatly increase the number of BLM decisions that will ultimately be subject to 
administrative appeals to the Interior Board of Land appeals (IBLA). The grounds for 
such appeals also will be markedly expanded. BLM's draft EIS acknowledges that the 
“current backlog in IBLA for a routine appeal is about 3 years.” Adoption of the proposed 
rules, however, will increase that backlog to levels, which while currently unpredictable, 
will certainly be much longer than what is already 2 currently intolerable appeal backlog. 


Response: The appeal backlog at IBLA is determined by the workload generated from 
appeals of many Department of the Interior programs and agencies, not just the BLM’'s 
3809 regulations. Appeals generated by the 3809 program are not believed to represent a 
significant portion of the backlog. The proposed final regulations add a process for third- 
party appeals (appeals from other than the operator) to go for state director review. This 
process may provide a way to decrease the number of appeals that go to IBLA from third 


parties. 


Comment: The proposed rules will increase the number of Plans of Operations that 
BLM must process, not to mention the level of scrutiny BLM must give activities subject 
to these proposed plans. For example, BLM's presumption that backfilling is feasible will 
greatly increase the scrutiny of that issue and place new burdens on BLM to justify 
deviation from that presumption (not to mention defending Plans of Operation that do not 
require backfilling through the Interior Board of Land Appeals administrative appeal 
process). 


Response: BLM agrees that the final regulations would increase the number of Plans of 
Operations. BLM has revised the final regulations to remove the presumption of pit 
backfilling. 


Comment: The BLM administrative costs for regulatory oversight of the proposed 3809 
regulations would increase by 25-33% for Alternative 3 (page 46) and double (about 
200%) under Alternative 4 (page 50). Coupled with a projected decrease of 5% and 30% 
respectively in mining under the two alternatives, revenues from fees imposed on mining 
would decrease proporticaately. Fees could be increased significantly to meet the 
increased administrative costs. Also, the administrative penalties described under 
3809.700 may be driven more by the need for revenues than for environmental protection. 


from fees would not go for BLM use. 


Comment: BLM has advised the state offices to assume that there will be no budget 
increases or additional funding for implementing the new regulations. Administering the 
existing 3809 rules already appears to strain BLM resources. The significant expansion 
in BLM responsibilities under the new regulations, whether or not the states obtain 
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18.21 


18.22 


“deferral,” will increase this strain, likely resulting in further delays in permitting of new 
mining operations and expansion of existing operations. This strain will simply add to 
the unreasonable and undue burdens the new regulations will place upon the mining 
industry. 


Response: Any more funding requests or changes in priorities cannot be considered until 
the regulations are in place. BLM has advised the field offices of this situation and 
requested input on the budget implications should the regulations be adopted. The 
proposed final regulations do not expand BLM's responsibilities beyond preventing 
unnecessary or undue degradation to public lands. 


Comment: Alternative 2 is without merit and does not comply with NEPA requirements 
that alternatives be realistic unless it also assumes that the Department of the Interior 
would reimburse a state for assuming BLM's obligations under the existing or proposed 
3809 regulations. The draft EIS is flawed in not considering and evaluating the 
requirements of Section 4(b) of May 14, 1998 Executive Order on “Federalism” that 
provides: “to the extent practicable and permitted by law, no agency shail promulgate any 
regulation that is not required by statute, that has federalism implication, and that imposes 
substantial direct compliance costs cn States and local governments, unless: (1) funds 
necessary to pey the directs costs incurred by the State or local government in complying 
with the regulation be provided by the Federal Government...” 


Response: Alternative 2 is highly realistic. This is how mining on BLM lands was 
regulated before 1981, when the existing 3809 regulations went into effect. Alternative 2 
would not require the states to assume any BLM obligations but would make BLM rely 
on the states’ own self-imposed obligations as sufficient to protect the public lands from 
unnecessary or undue degradation. This is in direct resporse to many scoping comments 
that state programs were adequate and that the BLM regulations are duplicative of state 
regulations. Regarding federalism, the proposed final regulations do not impose any 


direct costs on the states. 


Comment: The proposed rule puts into regulation issues that more properly belong in 
policies and guidance documents. It creates the possibility of duplication of effort and 
conflict among federal and state agencies. It unnecessarily exposes BLM and states to 
possible lawsuits on whether state regulations are consistent with proposed environmental 
standards. 


Response: Past efforts to address performance standard issues such as acid rock drainage 
resulted in public concern that BLM was circumventing the rulemaking process with 
policy documents. One of the main purposes of state-federal agreements would be to 
eliminate duphcation of effort. 


Comment: The states believe the proposed rule will add cost to implementing the 3809 
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regulations but will result in little improved enviroamental protection. Clearly, BLM 
does not have the money and workers to implement the requirements outlined in the 
proposed rule if it finds that a state's regulations are not consistent with the new standards 
Or a state chooses not to enter into an agreement with BLM as outlined in the proposed 
rule to implement the new regulations. The result of implementing the regulations is 
unfunded mandates to states for implementation. 


Response: The proposed final regulations would not result in any mandate to the states. 
The states are under no obligation to implement the regulations unless they voluntarily 
enter into an agreement with BLM in which they make such commitments. Even if the 
states enter an agreement, they could easily cancel it should they no longer wish to 


18.23 Commeat: BLM has utterly failed to address economics, including the huge impact to 
bentorite mining. 


Response: Economic analysis makes up a large portion of the EIS. Bentonite mining is 
addressed under the industrial mineral mine category in Chapter 3 and Appendix E. 


18.24 Comment: BLM has not given any consideration to the NRC study (NRC 1999) as 
evidenced by the flat budget request for Interior in the FY 2000 budget. Were BLM 
considering better enforcement and efficiencies, it would need more funding, which has 
not been requested. 

Response: The budget process for the FY 2000 budget was already under way when the 
NRC report was released. The NRC report by itself cannot justify budget requests 
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19.01 Comment: Compliance with an approved Plan of Operations should be deemed 
compliance with the performance standards, and compliance with state and federal laws 
constitutes compliance with performance standards. 


Response: To comply with an approved Pian of Operations you must comply with § 
3809.420 as applicable; the terms and conditions of your approved Plan of Operations 
and other federal and state environmental protection laws. §3809.415 was included to 


clarify to operators their obligations while conducting operations on public lands. 


19.02 Comment: The proposed performance standards fail to give a greater level of protection 
to the environment. They allow environmental protection to be dumbed down to 
whatever a company thinks is “appropriate” or thinks it can afford. Any mining operation 
that isn't using proven available techniques should be categorized as causing 
“unnecessary” degradation . Minimize is a vague, subjective term that is difficult to 
enforce. The new regulations should require mining companies to prevent, rather than 
minimize, undue environmental impacts. 


Response: The environmental performance standards in §3809.420 (b) describe the 
outcome an operation must achieve relative to each environmental resource and 
incorporate a requirement for compliance with other state and federal laws. Operations 
are required to use equipment, devices, and practices that will meet the performance 
standards of §3809.420. Minimize means to reduce the adverse impact of an operation to 
the lowest practical level. During review of operations, BLM may determine that it is 
practical to avoid or eliminate particular impacts. 


19.03 Comment: The current definition of undue or unnecessary degradation appropriately 
implies a site-specific environmental performance standard. Retention of this site- 
specific concept is critically important to ensure that environmental and reclamation 
measures employed at mines on BLM-administered lands respond to site environmental 
conditions. 


Response: BLM is retaining the site-specific nature of the unnecessary or undue 
degradation definition through the site-specific nature of an approved Plan of Operations. 


19.04 Comment: In light of BLM’'s proposal to define” minimize” as synonymous with “avoid 
or eliminate,” the minimization requirements in 3809.420 give BLM broad discretionary 
authority to disapprove a Plan of Operations for failure to eliminate or prevent impacts. 
This constitutes a de facto unsuitability criterion in tLe proposed regulations. Moreover, 
BLM's proposed definition of minimize will create enormous ambiguities and will be 
impossible to administer and implement. Some impacts of ore cxtracvon are 
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Response: In response to comments and to clanfy what BLM intended, the definition of 
minimized has been modified from the draft proposal. Minimize means to reduce the 
adverse impact of an operation to the lowest practical level. During review of operations, 
BLM may determine that it is practical to avoid or climinate particular impacts. While 
there are times and situations where it 1s possible to avoid or clirrunate impacts altogether, 
BLM recognizes some impacts of operations are unavoidable. But it is always our goal to 
reduce those impacts to the lowest practical level. 


19.05 Comment: Reclamation standards are weak and insufficient for protecting natural 
ecosystems. Reclamation standards must explicitly require restoration to premining 
hydrological conditions, as well as for fish and wildlife habitat. To facilitate reclamation, 
operators must submit detailed, premining baseline data, and regular monitonng of 
environmental resources should continue during and after reclamation. 


Response: There are three classes of performance standards: general, environmental, 
and operational. The general and environmental performance standards are mainly 
designed to avoid impacts that would require reclamation. Operational performance 
standards are somewhat general. Site-specific reclamation plans and monitonng plans are 
required from operators. If necessary, BLM may require operators to provide premining 
baseline environmental data. BLM will review the Plan of Operations and reclamation 
and monitoring plans to ensure they will meet the performance standards. In addition, 
after reclamation, al] mining operations must comply with BLM’s Standards for Public or 
Rangeland Health if those standards have been incorporated into BLM's land use plan. 


19.066 Comment: The commenter is concerned about a long list of new environmental 
performance standards in the proposed rules. Many of the environmental performance 
standards duplicate existing state and federa! programs and permitting requirements. 
particularly for water quality. The commenter believes that the BLM regulations should 
focus on mining and reclamation activities and defer performance standards for other 
resources to existing programs managed under the Environmental Protection Agency, 
U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service, and State Histo-ic 
Preservation Office, among others. 


Response: To clarify to operators, BLM, and the public which performance standards an 
operator must comply with when operating on the public lands, BLM determined that 
more standards would help in defining and preventing unnecessary or undue degradation. 
BLM is the land manager responsible for ensurng that operations on land under its 
jurisdiction comply with federal, state, tibal, and where delegated by the state, local 
government environmental requirements. BLM does not take enforcement actions for 
violating federal, state, tribal, or appropriate local environmental requirements. But if 
operators are cited for such violations, BLM will notify the operators that they are in 
noncompliance with their Pian of Operations and give them a compliance notice. BLM 
thinks the performance standards in § 3809 .42u are outcome based. Several approaches 
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muning, and reclamation design and operating requirements that specified how operations 
had to be designed, built, and operated. But we rejected these requirements as too 
inflexible and impracticable given the wide variation in conditions and circumstances in 
mining operations on the public lands. BLM then selected an approach to standards that 
looks for the outcome or accomplishment a. erator must achieve. This method places 
a minimum emphasis on how a operator musi conduct an activity as long as the desired 
outcome is met. This method gives operators the most flexibility to conduct operations in 
a cost-effective and innovative fashion. 


19.07 Comment: Section 3809.420(5\(b\ 1), Environmental Performance Standards, covers 
operator compliance to state and federal water quality standards. While this section im the 
proposed rule has been expanded to include tribal standards on Indian reservations and 
trust lands, the proposed rule should also clearly delineate BLM's role on these lands. 


Response: To clarify to operators, BLM, and the public which performance standards an 
operator must comply with when operating on the public lands, we determined that more 
standards would help in defining and preventing unnecessary or undue degradation BLM 
is the land manager responsible for ensuring that operations on land under its yumsdicvon 
comply with federal, state, tribal, and where delegated by the state, loca! government 
environmental requirements. BLM does not take enforcement actions for violation of 
federal, state, tribal, or local environmental requirements. But if operators are cited for 
such violations, BLM may notify operators they are in noncompliance with their Plan of 
Operations and give them a compliance notice. 


19.08 Comment: Performance standards should apply to all hardrock mining operations, and 
in some cases they may need to be prescriptive standards. Operators should be required 
to describe the manner in which they will achieve performance standards for the Proposed 
Action and a mine design that is based on current feasible engineering. We believe it is 
critical for the operator to state whether the mine will be a zero discharge mine based on a 
sound, well-documented water balance accounting. Technologies and ireatments to meet 
water quality standards must address both human health (maximum contaminant 
levels-MCLs) and environmental standards (aquatic life). The use of perpetual water 
treatment should be considered only in cases where source control 1s not adequate 
through the life of the mine, including closure. Although improved, the performance 
standards in the preferred alternative still do not include a requirement for total water 
balance. EPA refers BLM to design standards such as those in 40 CFR Part 258 (Solid 
Waste Disposal Facility Criteria, Final Rule), which include both performance-based 
disposal of mining wastes and solid wastes. The final EIS should address the fact that 
rule ensures coverage in those cases. 
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Response: The performance standards in §3809.420 apply to all “hardrock” mining 
operations. We rejected the prescnptive approach to developing performance standards 
as too inflexibie and impracticable given the range of environmental conditions on public 
lands and the wide variety of exploration and mining activities. Instead, we focused on 
outcome-bdased standards or conditions the operator muct achieve. The Plan of 
Operanons 1s required to provide information for BLM to determine that unnecessary or 
undue degradation wil] not occur A vording such degradation includes compliance with 
federal and state environmenta! protecbon laws. Water balance accounting and 
identificanon of “zero discharge” would be information included in the Plan of 
Operations, if necessary. BLM requires that hazardous mining waste be managed so as 
not to Cause unnecessary or undue degradation 


Response: The §3809 regulations require all aspects of operations, exploration, mining. 
Processing. and reclamation to prevent unnecessary or undue degradation through 
comphance with the general. environmental, and operatonal performance standards 
These are outcome- based standards. 


Comment: Since this 3809 review process began. Nevada has repeatedly stated that 
performance standards should be outcome based. In the proposed regulations, BLM has 
created performance standards that cannot be met. Worse yet. BLM has tied these 
performance standards to the definition of unnecessary or undue degradation The current 
3809 definition of unnecessary or undue degradation is quite comprehensive and relies on 
comphance with “apphcable environmental protection statutes.” Therefore, if any 
federal, state, or local mining regulatory requirement is not met, BLM could consider that 
activity as unnecessary or undue degradation. On the basis of the new definition. 
however, a state such as Nevada. with fully delegated air and wate: programs, could find 
itself in an endless loop of federal requirements. We could have a facility that complies 
with every air and water standard but has not met a performance standard and is therefore 
out of compliance. This is simply an unworkable situation. 


Response: To clanfy to operators, BLM, and the public which performance standards an 
operator must comply with when operating on the public lands, we determined that more 
standards would help in defining and preventing unnecessary or undue degradaton BLM 
ts the land manager responsible for ensuring that operations on land under its junsdiction 
comply with federal, state, tribal, and where delegated by the state, appropnate local 
environmental requirements) BLM does not take enforcement actions for violation of 
federal, state. tnbal, or local environmental requirements. But if operators are sited for 
such violations, BLM may notify operators they are in noncompliance with ther Plan of 
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Operations and give them a compliance notice. We think the performance standards 
included in §3809.420 are outcome based. We considered several approaches for 
developing standards, including explorabon. muning, and reclamation specific design and 
Operating requirements that specified how operations had to be designed and built. For 
the proposed fina! regulanons we rejected these requirements as too inflexible and 
mnpractacable given the wide variation in conditions and circumstances in muning 
operations on the public lands. BLM selected an approach to standards that looks for the 
outcome or accomplishment an operator must achseve. This method puts a munimum 
emphasis on how a operator must conduct an activity as long as the desired out come is 
met. This provides the operator the maximum flexibility to conduct operations in a cost- 
effective and innovative fastuon. To implement the new regulanons BLM will review the 
Notice or Plan of Operations to determine if it is reasonably likely to meet cach outcome- 
based performance standard but would not require any specific design to be used. = ecbon 
302(b) and 30%) of FLPMA, 43 U.S.C. 1732(b) and 173.Ma), and the Mining Law, 30 
U.S.C. §22, give BLM the authority for requiring compliance with water quality 
requirements. Requiring operators to meet federal, state, tribal, or if delegated by the 
state, local water quality standards, falls squarely within the acvons the Secretary of the 
Internor can direct to prevent unnecessary or undue degradation of the public lands. 
Section 30a) directs the Secretary to issue regulations for the “management, use and 
protection of the public lands...” In addition, 30 U.S.C. §22 allows the location of 
muning Claims subject to regulation. Taken together, these statutes clearly authorize the 
regulation of environmental impacts of mining through measures such as compliance 
with water quality standards. A number of performance standards are not air or water 
related. An operator could be complying with state air or water standards yet not be 


complying with revegetation or solid waste standards and therefore be in noncompliance 
with the Plan of Operations. 


Comment: BLM's approval of the Plan of Operations is a “federal licence or permit” 
and requires a 40! Certification (or waiver of certification) from the state in order to be 
valid. Under the federal Administrative Procedure Act (APA) the definition of “licence” 
is extremely broad. The APA defines “licence” to include “permit”... or other form of 
permission.” 5 U.S.C. 551 (8). Thus, that a mining company may also be required to get 
other federa) permits (e.g. Section 404 permits from the Army Corps of Engineers), does 
not negate the fact that the BLM Plan of Operations approval is a separate “licence or 
permit” subject to section 401. As long as a discharge is anticipated by the Plan, a 
Section 401 Certification is required. At most hardrock mines, some potnt source 
discharge is likely For example, discharges from sedimentaton ponds, mine pits, ponds. 
dumps, and other workings are considered point source discharges under the Clean W ater 
Act. Before approval of any Plan of Operations under Part 3809, BLM must receive a 
certification from the project applicant that the project will comply with all water quality 
requirements. Such a requirement is mandatory under Section 40! of the Federal Clean 
Water Act. Under current practice BLM rarely requires such a certification, instead 
relying on a simple assurance from the operator that the project will comply with water 
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quality standards. Under Section 401, the formal ceruficapon from the state 1s required. 
The Plan cannot be approved until the state has rssued or waived the cerufication. 


Response: BLM agrees with the comment, bul does not need to amend subpart 3909 to 
comply with Section 401 of the Clean Water Act. BLM will not approve Plans of 
Operatons under subpart 3809 unul any needed ceruficaton has been obtained by the 
Operator or waived under Section 40! of the Clean Water Act. Clean Water Act Section 
401 Ceruficaton will be required for any Plan of Operabons where discharges into 
navigable waters are expected. BLM does not consider this a new requirement because 
subpart 3715 already makes uses and occupancies under the Mining Law subject to all 
necessary advance authorizations under the Clean Water Act. Sec 43 CPR 3715.3-1(b) 
and 3715.5(b) and (c). If the state, interstate agency, or EPA. as the case may be, fails or 
refuses to act on a request, the certificabon requirements will be considered waived. In 
such circumstances, BLM will follow EPA rules at 40 CFR 121 .6(b) and notify the 
appropnate EPA regional administrator that there has been a failure of the state to act on 
the request for certificabon within a reasonable penod of me after receipt of such a 


request, 


19.12 Comment: Preconceived and specific reclamation components should not be included in 
the reguiatory definition and should be left up to a Plan of Operations that will certainly 
go beyond genenc descnpuons. Reclamation standards and objectives are clearly spelled 
out on a site-specific basis in a BLM Plan of Operations and/or state required reclamation 
plans. Therefore, BLM should not propose a list of genenc reclamation components in 
the 3809 regulations. 


Response: Elements of reclamation were included im the definition for illustrative 
purposes. As the definition explains, not every element will be required for each 
operation. Plans of Operations will specify on a site-specific basis how the operator 1s to 
comply with subpart 3809. A reclamation plan will have to be submitted as a portion of 
the Plan of Operations that addresses specifically how these standards will be achieved. 


19.13 Comment: We are opposed to the proposed 3809 changes for the following reasons 
The vague performance standards would be impossible to interpret and mect. 


Response: The performance standards in § 3809 420 were included to clanfy to operators 
which performance standards an operator must comply with when operating on the public 
lands. Local BLM offices will help operators understand the performance standards and 
the information required in a Plan of Operations to demonstrate that the proposed 


operation would not result in unnecessary or undue degradation. 
19.14 Comment: The goal of compensatory restoration is to compensate for the interim loss of 


natural resources and/or services that occurs from the date of the onset of the umpact until 
such ume as the natural resources and services have recovered to thew baseline condition 
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or to some other condition. 


The main assumpoon of resource equivalency 1s that the public can be compensated for 
losses in natural resources and/or services through the provision of the same type of 
services at a different location. The resource equivalency approach equates the present 
values of the impacts (debit) to the natural resource and/or service with the present valuc 
of the predicted gains (credit) in natural resources and/or services provided by restoration 
actions. 


In my ew. mitigation should be required and should be equated using resource 
equivalency to offset the predicted impact. But voluntary mitigavon should also be 
aliowed to enable industry to establish “credits” to be used to offset future or preexisting 
impacts. Purther, remediation and reclamation of abandoned mines could be used as a 
form of mitigation. ht seems that the size and type of mitigabon projects are usually 
selected arbitrarily and without knowing if the mitigation offsets the expected negative 
impacts resulting from a proposed activity. Instead, mitigation should be scaled to 
essentially provide no net loss of environmental resources and services to humans 
provided by the environment. 


Response: We concur with your assessment of mitigation. it is BLM's intent to use a 
three-tiered approach to mitigation First we would encourage avoiding the impact, 
second minimizing the impact, and third mitigating the impact. Mitigation would be 
apphed on a limited bases if this process 1s followed. BLM’s intent is to maintain a equal 
level of environmental resources pre and post mining. 


Comment: Environmental review under the existing rules 1s comprehensive and 
thorough. The EIS documents required and used by BLM address all identified 
environmental impacts. including water and ai quality, access and other land uses, visual 
resources, water supply and hydrology, wildlife, vegetation, cultural resources, and 
socioeconomic consequences. The existing rules ensure comprehensive evaluation of 
potential environmental impacts, evaluation of means to minimuze those impacts, 
mitigation of certain impacts, mitigation of certain umpacts, environmental controls, 
reclamation, and financial assurance for reclamation obligations 


Neither the draft EIS nor the preamble to the proposed rules provides examples of how 
BLM has been unable to determine applicable and appropnate environmental standards 
for approval of proposed maning operations or the lack of any standards that have resulted 
in BLM ’s approving environmentally damaging mining operations under the existing 
regulavons Indeed. clear standards for environmental protection are supphed by state 
and federal environmental laws governing ai quality. water quality, waste management. 
wildlife protection, cultural resources protection. etc That the standards established by 
other laws are only reed upon and not duplicated in the existing regulations 1s hardly a 
jusuficaton for establishing a new set of standards 
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Response: We determined that more standards wUusd help in defining and preventing 
unnecessary or undue degradation. This determination was based upon input from BLM 
field offices. 


19.16 Comment: The proposed rule mischaracterizes the performance standards as flexible 
and outcome based. 


Response: We considered several approaches for developing standards. We considered 
requirements that specified how operations had to be designed, built, and operated. 
Alternative 4 of the EIS proposes this approach. But for the Proposed Action we rejected 
these requirements as too inflexible and impracticable given the wide variation in 
conditions and circumstances experienced in mining operations on the public lands. We 
selected a approach to standards that looks for the outcome or accomplishment an 
operator must achieve. This method placed a minimum emphasis on how a operator must 
conduct an activity as long as the desired outcome is met. This method gives the operator 
the maximum flexibility to conduct operations in a cost-effective and innovative fashion. 
To implement the new regulations BLM will review the Notice or Plan of Operations to 
determine if it is reasonably likely to meet cach outcome-based performance standard but 
would not require any specific design to be used. 


19.17 Comment: The proposed rule cannot require mitigation for normal surface disiurbances 
caused by mining (proposed Section 3809.5,.40(a)(4)). 


Response: Section 302(b) and 30a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (a), and 
the Mining Law, 30 U.S.C. §22, give BLM the authority for requiring mitigation. 
Mitigation measures fall squarely within the actions the Secretary of the Interior can 
direct to prevent unnecessary or undue degradation of the public lands. An impact that 
can be mitigated but is not is clearly unnecessary. Section 303 (a) directs the Secretary to 
issue regulations for the “management, use and protection of the public lands...” In 
addition, 30 U.S.C. §22, allows the location of mining claims subject to regulation. 
Taken together, these statutes clearly authorize the regulation of environmental impacts of 
mining through measures such as mitigation. 


19.18 Comment: BLM has asked for comment on whether compensatory mitigation projects 
should be voluntary or mandatory. Apart from the critical fact that BLM lacks statutory 
authority to demand compensatory mitigation (as explained in the NMA comments), a 
mandatory approach to these projects will be counterproductive. A mandatory approach 
will place BLM in the position of dictating the nature of the compensation and the 
amount. These determinations will likely become the subjects of appeals and litigation 
by mine operators and mine opponents. BLM will transform a successful voluntary 
process based on mutual cooperation into one based upon intimidation and confrontation. 
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—— Section 302(b) and 303(a) of FLPMA. 43 U.S.C. 1732 (b) and 1733 (a), and 
the Mining Law, 30 U.S.C. §22, give BLM the authority for requiring mitigation. 

Mitigation measures fall squarely within the actions the Secretary can direct to prevent 
unnecessary or undue degradation of the public lands. An impact that can be mitigated 
but is not is clearly unnecessary. Section 303 (a) directs the Secretary to issue regulations 
for the “management, use and protection of the public lands...” In addition, 30 U.S.C. 
§22, allows the location of mining claims subject to regulation. Taken together, these 
statutes clearly authorize the regulation of environmental impacts of mining such as 


BLM will approach mitigation from a mandatory basis where needed to prevent 
unnecessary or undue degradation. For example, if due to the location of the ore body, a 
riparian area must be disturbed, mitigation may be required outside the area of 
disturbance. If a suitable site for riparian mitigation cannot be found on site, the operator 
may voluntarily chose, with BLM’s concurrence, to mitigate the impacts to the riparian 
area offsite. Regardless, the impact to the riparian area must be properly mitigated for the 
Operation to avoid unnecessary or undue degradation. Mitigation is based upon avoiding 
or reducing the impacts of an activity. Since impacts from mining are not confined to just 
the area of direct surface disturbance, it then follows that mitigation of these impacts 
would not necessarily be confined to the area of surface disturbance. 


Comment: 3809.420(a)(2) requires an operator to follow a “reasonable and customary 
mining laws nor FLPMA authorizes BLM to regulate such processes. In addition, this 
provision assumes that some operators would deviate from a logical mining sequence 
without reason. No rational operator would adopt a abnormal production sequence 
without some significant production-related reason for doing so, and BLM should not be 
able to interfere in such business decisions. Also, if BLM encounters such “extreme 
cases,” they would be more properly dealt with under the use and occupancy regulations. 


Response: There have been past instances where operators have created unnecessary 
impacts by not following a reasonable and customary mineral development sequence. To 
avoid unnecessary or undue degradation (UUD), we included activities that are not 
“reasonably incident to prospecting, mining, or processing operations.” Review of 
sequencing will be applied on a large scale and not to regulate small portions of an 
subject to valid existing rights, by limiting the right to develop locatable minerals to those 
operations that prevent UUD. 


Comment: 3809.420(a) (2). The term “reasonable” should be removed and substituted 

with logical. The definition of unnecessary does not include reasonable. Reasonable is a 
relative term; logical is not. This is a problem when the public reviews and comments on 
3809.41 1(d) 
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Response: We think it is clear to both operators and BLM what is intended in §3809.420 
(a) (2) requires an operator to follow a reasonable and customary mineral exploration, 
development, mining. and reclamation sequence. 


Comment: Proposed 3809.42(a)4) requires the operator to take “mitigation” measures 

specified by BLM “to protect public lands.” Mitigation would be determined on a case- 

by-case basis” (64 Fed. Reg. 6437, col.1) and, under the definition of “mitigation,” may 

include “avoiding the impact altogether,” i.c., prohibiting operations, or compensating for 
the impact. This sentence should be revised to read “You must take mitigation measures 
necessary to prevent unnecessary or undue degradation.” 


Response: Mitigation is required to prevent unnecessary or undue degradation. 
Operators must avoid the impact altogether by not taking an action or certain parts of an 
action; minimizing the impact by limiting the degree or magnitude of the action and its 
implementation, rectifying or eliminating the impact by repairing. rehabilitating, or 
restoring the affected environment, reducing or eliminating the impact over time by 
preservation and maintenance operations during the life of the action, and compensating 
for the impact by replacing or providing substitute resources or environments. Mitigation 
measures have to be presented in the Plan of Operations as part of the demonstration of 
how the proposed operation would not cause unnecessary or undue degradation or 
developed through the NEPA process and made conditions of approval to the Plan of 
Operations. 


Comment: Proposed 3809.420(b)\(3) requires avoiding locating operations in wetlands 
and riparian areas “where possible.” As with the use of the term “feasible,” this term 
“possible” should be replaced with the term “economically and technologically 
practicable.” 


Response: Avoiding impacts to wetland and riparian areas does not depend on economic 
or technical practicality. If impacts to wetland and riparian areas are unavoidable, then 


they must be mitigated regardless of cost. The cost of avoiding or mitigating impacts is a 
consideration in the viability of an operation. 


Comment: Proposed 3809.420(b)(3 iii) requires “mitigation” such as “restoration or 
replacement” for the loss of “non-jurisdictional” is not defined. The phrase “such as 
restoration or replacement” should be deleted and the phrase “to the extent economically 
and technologically practicable” should be substituted. 


Response: We have modified the proposed final rule 3809.420 (b) (3) (ii). Where 
economically and technically feasible, you must return disturbed wetlands and riparian 
areas to proper functioning condition. If impacts to wetland and riparian areas are 
unavoidable, then they must be mitigated regardless of cost. Avoiding impacts to wetland 
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and mparian areas does not depend on economic or technical practicality. The cost of 
avoiding or mitigating impacts is a consideration in the viability of an operation. Non- 
junsdictionai wetlands and mpanan areas would be those that do not meet the definition 


of jurisdictional wetland by the U.S. Army Corps of Engineers (COE) but meet the 
defininon of nparian area or wetiand used by BLM. 


19.24 Comment: Applying the performance standards, as written, to Notice-level operations is 
burdensome and unwieldy. BLM shouid consider an alternative that would impose less 
restrictive performance standards on Notice-level operations. Barnck believes that such 
an alternative would achieve a comparable measure of environmental protection with less 
admunistrative burden on the agency and economic burden on the industry. 


Response: Notice-level operations will now apply only to exploration. All mining will 
require a Plan of Operations. Regardless of the size of operation or if it is exploration or 
mining, it must comply with the performance standards in order to protect public land 
resources. The performance standards are outcome based and give the operator the 
greatest level of flexibility in how to meet the performance standards. 


19.25 Comment: Section 3809.420(a)(4) Mitigation. Without further direction, this paragraph 
gives BLM employees essentially unbridled authority to require offsite compensation for 
environmental impacts. Section 3809.420(b)(3) Wetlands and Riparian Areas. This 
section appears to eliminate almost all placer mining in Alaska Its emphasis on 
mitigation and compensation for wetland riparian areas is inappropriate to the scale of 
impacts that mining is likely to create in Alaska. The existing Army Corps of Engineers 
(COE) regulation of wetland impacts is adequate to protect their function. The 
performance standards in this section provide a duplicate and largely stricter standard that 
will be difficult or impossible to fulfill. Minor loss of wetland from mining is generally 
not required to be compensated for by the COE. The requirements in this subsection 
would appear to require compensation or rebuilding wetlands, which is generally not 
practical in Alaska. Finally, the exhaustive list of riparian function in paragraph (ii) 
means that it will not be possible to reclaim wetlands within a defined period of time. 
We believe that standard reclamation practices will return mparian areas to their full 
functioning condition. But it may take many years before the full list of functions in this 
subsection can be confirmed. We therefore believe more wetland protection beyond that 
provided by the COE is unnecessary or duplicative and should be removed from these 
proposed regulations. 


Response: BLM wiil approach mitigation on a mandatory basis, where mitigation can be 
performed onsite, and on a voluntary basis, where mitigation will be necessary offsite. 
But mitigation will still be required to avoid unnecessary or undue degradation. For 
example, if because of the location of the ore body, a riparian area must be affected, 
mitigation can be required on the public land within the area of mining operations. If a 
suitable site for riparian mitigation cannot be found on site, the operator, with BLM's 
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19.27 


concurrence, may voluntarily chose to mitigate the impacts to the riparian area off site. 
Regardless. impacts must be properly mitigated for the operation to avoid unnecessary or 
undue degradation. BLM recognizes that dredging and filling are regulated by the U_S. 
Army Corps of Engineers (COE). The §3809 regulations do not duplicate the existing 
COE regulatory process under §404 of the Clean Water Act. The §3809 regulations, in 
fact, complement the COE responsibility over jurisdictional wetlands. Not all mparian 
areas contain vegetation dependent upon saturated soi! that qualifies them as 
junsdictional wetlands. As a land management agency, BLM manages wetlands and 
riparian areas to maintain their proper functioning condition. This role is different and 
not duplicative of the COE responsibility over jurisdictional wetlands. §3809.420 (b) (3) 
Wetlands and riparian areas would govern wetlands and mpanan areas thal are not 
considered “jurisdictional wetlands.” Post-reclamation npanan proper functioning 
condition would have to be achieved or significant progress be made toward proper 
functioning condition for reclamation to be determined complete. 


replacement. In Alaska, state and federal agencies prefer to emphasize onsite mitigation, 
which is workable in nearly all instances. Unlike much of the U.S., Alaska has an 
abundance of most habitat types. Small losses of any individual habitat type rarely have 
significant effects on fish and wildlife populations. Those habitat losses, when 
unavoidable, should be reclaimed as part of the project, thus avoiding offsite 
compensation for wetland-riparian impacts in Alaska. The Army Corps of Engineers 
rarely requires offsite compensation for wetland impacts in Alaska. We see no reason 
why BLM should be diff ent. Off-site compensation or replacement may be justified in 
limited circumstances if impacts threaten a life-state of a local important population of 
wildlife. In the few cases where this occurs, the compensation or replacement should be 
targeted at sustaining that specific population. A general authority to require offsite 
compensation or replacement is misguided. 


Response: BLM will approach mitigation on a mandatory basis, where mitigation can be 
performed onsite, and on a voluntary basis, where mitigation will be necessary offsite. 
But mitigation will still be required to avoid unnecessary or undue Jegradation. For 
example, if because of the location of the ore body, a riparian area must be disturbed, 
mitigation can be required on the public land within the area of mining operations. If a 
suitable site for riparian mitigation cannot be found on site, the operator, with BLM's 
concurrence, may voluntarily chose to mitigate the impacts to the riparian area off site. 
Regardless, impacts must be properly mitigated for the operation to avoid unnecessary or 
undue degradation. 


clarification in addressing the proportionately puny impact of suction dredge activity. 
Throughout the 3809.420 standards and Plan requirements, language must be inserted to 
acknowledge the difference in scale between a suction dredge operation and an open pit 
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cyanide leaching operation. Many of the boilerplate standards (i.e. water quality, 
backfilling) do not apply to suction dredge operations but may be randomly misconstrued 
and applied overzealously. It must be clear that BLM requirements for monitoring and 
reclamation planning are proportionately scaled, and in the instance of a suction dredge 
mining operation, related to development of access occupancy or other incidental surface 
disturbance. 


Response: Regardless of the size, the operation must comply with all performance 
standards. Some standards may not apply to certain operations. Suction dredge 
operations may affect benthic (bottom dwelling) and/or invertebrate communities, fish 
and fish eggs and fry, other aquatic or nparian-dependent plant and animal species. 
channel morphology, which includes the bed, bank, channei, and flow of rivers, water 
quality and quantity, and riparian habitat next to streams and rivers. In response to public 
comments, we modified the proposed rule to remove the 4-inch or less intake diameter on 
suction dredges. §3809.31 (b) now reads, “If your operations involve the use of a suction 
dredge, the state requires an authorization for its use, and BLM and the State have an 
agreement under §3809.201 addressing suction dredging, then you need not submit a 
notice or a plan of operations unless otherwise required by this section. For all other use 
of a suction dredge, you must submit to BLM either (1) a notice if your operations consist 
of exploration cousing surface disturbance of 5 acres or less of public lands on which 
rec’ amation has not been completed, See §3809.21 or, (2) a plan of operations for all 
otner operations greater than casual use.” See §3809.400 through §3809.434. 


Comment: Compensation or mitigation for permanent damage (i.e. unavoidable 
impacts) to public lands is not addressed, defined, conceptualized, or examples cited, and 
should be addressed in your final EIS, particularly when increasing questions are being 
raised on why tax payers are stuck with the responsibility of huge waste rock dumps, etc., 
abandoned on public lands, if not on private patented lands, by departed if not defunct 
companies. This is important under the adage, “If it doesn't work, fix it!” 


Response: Mitigation as defined in 40 CFR 1508.20 may include one or more of the 
following: (1) avoiding the impact altogether by not taking a certain action or parts of an 
action; (2) minimizing impacts by limiting the degree or magnitude of the action and its 
implementation, (3) rectifying the impact by repairing, rehabilitating, or restoring the 
affected environment, (4) reducing or eliminating the impact over time by preservation 
and maintenance during the life of the action; and (5) compensating for the impact by 
replacing or providing substitute resources or environments. The preamble to the 
proposed rule of 2/9/99 gave an example of how mitigation would apply to riparian areas. 
Wetlands and riparian areas often occur in the topographically low portions of the project 
area, which are also preferred by mine operators as natural containment basins for waste 
rock placement or construction of tailings impoundments or leaching facilities, and, of 
course, placer operations almost exclusively operate in these areas. 3809.420 (a) (4) and 
(b) (3) (iii) would establish a hierarchy of (1) avoiding locating in, (2) minimizing 


Commen~: & Responses M2 Performance Siandards 


impacts to, and (3) mitigating damage to wetland and nparian areas. This provision 
would minimize to the extent feasible, disturbance in these areas and promote restoration 
of unavoidable disturbances. 


19.29 Comment: The reference to the need to “restore” losses reveals the difficulty BLM will 


have in mandating compliance with its proposed requirements. Specifically, restoration 
of a resource is more often than not an unreasonable expectation. The Army Corps of 

Engineers and EPA recognize that reality as part of their mitigation guidelines. Even if 
reference to “restoration” of resources. 


Response: Restoration is used in the context of mitigation. Mitigation is defined in 40 
CFR 1508.20, may include one or more of the following: (1) avoiding he impact 
altogether by not taking a certain action or parts of an action; (2) minimizing impacts by 
limiting the degree or magnitude of the action and its implementation, (3) rectifying the 
impact by repairing, rehabilitating, or restoring the affected environment, (4) reducing or 
eliminating the impact over time by preservation and maintenance during the life of the 
action; and (5) compensating for the impact by replacing or providing substitute resources 
or environments. We recognize that restoration is difficult to accomplish. Restoration 
must be viewed in the context of mitigation. 


19.30 Comment: Why are performance standards needed beyond those already in place? 


Response: We determined that more standards would help operators and BLM in 
defining and preventing unnecessary or undue degradation. 


19.31 Comment: BLM should consider adding language to proposed 3809.420 clarifying that 
rehabilitation does not mean restoration to predisturbance levels and also is not required 
where it is not feasible or practicable or where it is inconsistent with ihe planned post- 


Response: Reclamation means taking measures required by this subpart following 
disturbance of public lands caused by operations to meet applicable performance 
standards and achieve conditions required by BLM at the conclusion of operations. 
Components of reclamation include where applicable: (1) isolation, control, or removal of 
acid-forming, toxic, or deleterious substances; (2) regrading and reshaping to conform 
(3) rehabilitating fisheries or wildlife habitat; (4) placing growth medium and establishing 
self-sustaining revegetation; (5) Removing or stabilizing buildings, structures, or other 
support facilities; (6) plugging drill holes and closing underground workings; and (7) 
providing for postmining monitoring, maintenance, or treatment. Restoration is used in 
the context of mitigation. Mitigation as defined in 40 CFR 1508.20, may include one or 
more of the following: (1) avoiding he impact altogether by not taking a certain action or 
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parts of an action; (2) minimizing impacts by limiting the degree or magnitude of the 
action and its implementation; (3) rectifying the impact by repairing, rehabilitating, or 
restoring the affected environment, (4) reducing or eliminating the impact over time by 
preservation and maintenance during the life of the action, and (5) compensating for the 
imapact by replacing or providing substitute resources or environments. Whether 
reclamation is feasible or practicable is a economic determination for the operator to 
make in deciding to conduct the operation. 


19.32 Comment: National performance standards similar to those outlined in Alternative 4 
should be adopted to protect water quality and quantity, fish. flora, and wildlife. In 
addition, a msk assessment program should be established to help determine the 
suitability of known mineralized sites for mining and prioritize sites for mincral entry 
according to impacts on the environment. 


Response: We considered several approaches for developing standards. We considered 
requirements that specified how operations had to be designed, built, and operated. But 
we rejected this approach as too inflexible and impracticable given the wide variation in 
conditions and circumstances in mining on the public lands. BLM selected a approach to 
standards that looks for the outcome or accomplishment an operator must achieve for the 
propesed final regulation. This method placed a minimum emphasis on how a operator 
must conduct an activity as long as the desired outcome is met. This method also gives 
the operator the greatest flexibility to conduct operations in a cost-effective and 
innovative fashion. To implement the new regulations BLM will review the Notice or 
Plan of Operations to determine if it is reasonably likely to meet cach outcome-based 


performance standard but would not require any specific design to be used. We think 
determining suitable areas for mining should be left to operators. Mining under the 
Mining Law is allowed subject to compliance with the §3809 regulations. 


19.33 Comment: The final regs must contain explicit provisions for ground water protection 
(including acid lakes and rivers) as well as reclamation standards requiring restoration of 
mine sites to per-mining condition. 


Response: We considered establishing a numeric standard for ground water affected by 
operations. Currently, there is no federal ground water standard, and several states do not 
have their own ground water standards. We decided not to propose a numeric standard 
because of the difficulty of designing a nationwide numeric standard relevant to the range 
of conditions and public use levels near mine sites. We believe that the states are better 
positioned to develop ground water standards that apply within their borders. Instead, the 
regulations adopt a pollution minimization requirement, in preference to treatment or 
remediation, and rely on state standards for ground water protection where the standards 
are present. To implement the new regulations BLM will review the Notice or Plan of 
Operations to determine if it will meet each outcome-based performance standard but 
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would not require any specific design. 


19.34 Comment: Add county laws to the list of laws and requirements for air quality. There is 


at least one county in Nevada that has had the air quality permst program delegated down 
to it from the State. 


Response: We have modified the proposed rule to incorporate your comment as follows. 
(>) Environmental performance standards. (\) Air Quality. Your operations must comply 
with applcable Federal, Tribal. State, and where delegated by the state. local government 
laws and requirements. 


19.35 Comment: Compliance must include county and local laws in addition to Federal, tribal 
and state with respect to air and water and environmental quality protecvon. 


Response: We have modified the proposed rule to incorporate your comment as follows. 
§3809.420 (b) Environmental performance standards. (|) Air Quality. Your operations 
must comply with applicable Federal, Tribal, State, and where delegated by the state, 
local government laws and requirements. (b) (2) (i) Surface water. (A) Releases to 
surface water must comply with applicable Federal, Tribal, State, interstate and where 
delegated by the state, local government water quality laws and requirements. (c) (7) (iti) 
Water quality in pits and other water impoundments must comply with applicable 
Federal, State and where delegated by the state, local government standards. We 
eliminated from the pit water quality requirement, the Tnbal standards comphance since 
pits under the jurisdiction of BLM will not be located on Tribal lands. 


19.36 Comment: 3809.420 (7) Cultural, paleontologic, and cave resources, (C) (iii) requires 
that the operator pay mitigation and recovery in one way or another, this is onerous and, 
in most cases, uMNecessary. 


Response: We believe that since operators are responsible for the disturbance and are 
generating revenue from the extraction or publicly owned locatable minerals, they receive 
a benefit from the investigation and recovery (the ability to continue to operate) and, thus 
generally should be responsible for the costs of investigation, recovery, and preservation 
as a cost of doing business on public lands. If BLM incurs costs for investigation and 
recovery and preservation of these resources, we will recover the costs from operators on 
a case-by-case basis, after an evaluation of the factors set forth in section 304(b) of 
FLPMA. 


19.37 Comment: The current 3809 regulations do a good job covering reclamation, and I 
consider no changes are needed. 


Response: In 1981 BLM committed to review the §3809 regulations after 3 years, 18 
years later BLM's review of the regulations showed that several areas needed to be 
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updated for clarification, both to operators and to BLM. In addition, mining technology 
and economucs have change greatly sance 1980, and the reclamatbon requirements need to 
reflect those changes. 


19.38 Comment: Eliminate the “inactive minc™ loophole on reclamation. Demand and get 


operator -financed reclamation starting immediately after the cessation of active mineral 
extraction. The public deserves no less. 


Response: § 3809 420 (a) (5S) Concurrent reclamation states “Y ou must initiate and 
complete reclamation at the earliest economically and technically feasible ume on those 
portions of the disturbed area that you will not disturb further.” There is no “loophole” 
for inactive mines. 


19.99 Comment: 3809 420 Section (5) concurrent reclamation, states that you must initiate 
and complete reclamation at the carliest feasible ume on those portions of the disturbed 
area that you will not disturb further. ht will be difficult to make a determination of the 
earliest feasible time. This requirement is ideal but difficult to enforce in practice. 


Response: We changed §3809.420 (a) (5) Concurrent reclamation. To address the 
feasitility of concurrent reclamation BLM added consideration for economic and 
technical feasibility. ht now reads “You must initiate and complete reclamation at the 
earliest economically and technically feasible time on those portions of the disturbed are 
that you will not disturb further” We think that operators can determine areas that will 
not be disturbed further and conduct reclamation on those areas. 


1940 Comment: EPA supports initiating performance standards as being the basis for 
determining if reclamation has been acceptable We assume that this means that for 


habstats that have been restored, the apphcant must also demonstrate habitat functionality 
as defined to some predetermined standard. In other words, restored lands must not only 
have the appearance of being restored, but should be contributing to the ecosystem 
dynamics and energy flow through the watershed as well. EPA does believe, however, 
thai all sites, regardless of locale, should be restored to the approximate original contours 
(AOC), where practicable. The disruption caused by mining and spoil disposal affects the 
entire watershed, not just the site of the mine and fill area. EPA recommends that the 
final EIS include AOC as a reasonable standard that should be common to most 
reclamation activities, regardless of locale. 


Response: Although concerns over approximate onginal contour requirements are 
outside EPA's area of jurisdiction, responsibility, and expertise, the concept of returning 
terrain to approximate onginal contour 1s one component of reclamation. See proposed 
final §3809.420 (c) (6) (ii) Stability, grading and erosion control. “You must recontour 
all areas to blend with-pre-mining, natural topography to the extent feasible. You may 


temporarily retain a highwall or other mine workings in a stable condition to preserve 
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evidence of mineralization.” And §3809.420 (c) (7) Pir Reclamation “Based upon the 
site specific review of secoon 40! and environmental analysis of the plan of operations. 
BLM may determune the amount of backfilling required, taking into consaderaton 
economic, environmental and safety concerns.” BLM will determine the standard for fish 
and wildlife habitat rehabilitation and its functonality. 


19.41 Comment: Waste dumps should not be permitted on nonmuining claims nearby. 


Response: § 3809 does not address whether waste dumps can be located on partcular 
muning Claims or unclaimed lands. The issue raised by the commenters, in part, relates to 
whether locating waste dumps on mining claims affects the validity of those claims under 
the Mining Law. This is an issue the Department of the Interior is examining but is not 
directly a part of the cur.ent rulemaking. 


1942 Comment: If mining companies cannot meet these standards, then they should not be 
permitted to mine. it is our public lands, and many of us have to live with the legacy of 
these mines well into the future. | am one who wants to see a clean, sustainable future for 


public lands 


Response: We determined that more standards would help both operators and BLM in 
defining and preventing unnecessary or undue degradation in implementing the 
regulations BLM would review the Notice or Proposed Plan of Operations to determine if 
it will meet each outcome-based performance standard, but we would not require that any 
specific design be used. If a operation cannot achieve a performance standard, then BLM 
will not approve the Plan of Operations. 


1943 Comment: | am not opposed to mining. | am solely opposed to the irresponsible acts that 
are currently tolerated. | wish to see stronger regulations, including the elimination of 

vague wording. improved inspection, the provision of adequate bonding. granting land 

managers the discretion to meet FLPMA standards, and requiring the mining industry to 


comply with “best available technology and practices.” With these changes, the mining 
industry will continue to profit from its endeavors and help curb environmental 


degradation. 


Response: To clarify to operators, BLM, and .he public which performance standards 
operators must comply with when operating on ‘he public lands, we determined that more 
standards would help in defining and preventing unnecessary or undue degradation BLM 
1s the land manager responsible for ensumng that operations on land under its junsdiction 
comply with federal, state. tnbal, and local environmental requirements. We received 
many comments on best available techno gy and practices (BATP) and most appropriate 
technology and practices (MATP). BAT ° has certain regulatory requirements in air 
quality requirements and doesn't lead to innovation and development of new technology 
The definition of MATP also served to confuse and not add value to the regulations and 
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has been eliminated from the regulapons But operators must use equipment. devices. 
and practices that meet the performance standards. Throughout thes regulatory effor 
BLM has attempted to maintain a outcome-based philosophy in developing performance 
standards. We want to focus on the outcome or accomplishment the operator must 
achieve These outcome-based performance standards place a minimum emphasis on 
how the operator must conduct operatons as long as the desured outcome 5s net. Grving 
the operator maximum flexibility encourages innovation and fosters the devs ‘opment of 
low-cost soluons. in umplementung the regulabons, BLM would review the Notice or 
proposed Plan of Operations to determine if it will meet each outcome-based performance 
standard. But we would not require that any specific design be used. 


1944 Comment: We need to prevent perpetual pollution, which is a fancy phrase that just 
basically says there are currently mines that acknowledge up front that they will pollute 
forever, that pollution will be running off of them forever And there needs to be some 
sort of management of that, whether it be concrete channels, whether it be land 
management involvement and open pit. whach 1s backfilling now with contamunated 
waters. Permitting mines that acknowledge from the start they are gong to have perpetual 
pollubon 1s an mappropnate legacy to hand over to future generations. 


Response: The issue of denying a Plan of Operations that predicts long-term (>20 years) 
water treatment as necessary was proposed by BLM initially and rejected by EPA 
Without substantial support for this position, BLM dropped this provision from further 
consideration. We have addressed the issue of long-term water treatment in § 3809 420 
(c) (4) (vi) detoxification of leaching solutions, heaps, and management of tailings during 
closure and final reclamation and requiring all maternals and discharges to meet standards 
upon completon of final reclamation In addition, if needed. BLM may now require (see 
§3809.552 (c)) that financial guarantees establish a trust fund or other financial 
mechanism for BLM to ensure the continuation of long-term treatment to actueve water 


qu. lity standards and other long-term postmining maintenance requirements 


1945 Comment: | question the need for supplemental and potentially confusing environmental 
standards being proposed by BLM. The regulations would establish specific facility 
construction and operating requirements and impose environmental performance 
standards beyond those already established under state and federal regulatory programs 
The regulations would require that waste rock, tailings, and leach pe = “« located, 
designed, built, operated. and reclaimed to “n wnimuize.” which potentially means to 
eliminate, ‘infiltravon and contamination of sucface and ground water” The regulations 
would establish BLM. under the guise of evaluat ng facility design and construction, as 
the agency with the ulumate authonty over regulation of surface or ground water at 
mining operabons 


Response: To clarify to operators. BLM. and the public which performance standards 
operators must comply with when operating on the public lands. we determined that more 
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standards would help wn defining and preventing unnecessary or undue degradapon BLM 
18 the land manager responsible for ensuring that operavons on land under its purnscecton 
comply with federal, state. tubal. and where delegated by the state. local government 
enviroamental requirements. BLM does not take enforcement acbons for volapon of 
federal. state, tnbal. or local environmental requirements But if operators are cited for 
such violabons, BLM will notufy operators that they are in noncompliance with thew 
Plans of Operatons and give them compliance novces. Several approaches were 
considered for developing standards We considered developing for explorabon, mining. 
and reclamaton specific design and operating requirements that specified how operabons 
had to be designed. built. and operated But we rejected these requirements as being too 
inflexible and impracticable given the wide vanabon im conditions and circumstances 
expenenced im mining operations on the pubslhic lands Instead we selected an approach 
that looks for the outcome or accomplishment an operator must actueve. This method put 
a minimum emphasis on how operaton must conduct activites as long as they meet 
desired outcomes. This method gives operators the greatest flexibility to conduct 
operatons in a cost-effective and innovative fashon To implement the new regulations 
BLM would review the Nouce or Plan of Operations to determine if it is reasonably likely 
to meet each outcome-based performance standard. but would not require any specific 
design to be used. Throughout this regulatory effort we have afiempted to maintain an 
outcome-based philosophy in developing performance standards We think that the 
performance standards included in § 3809 420 are outcome based. We have madified the 
definition of “minimize” to clarify its intent. Minimize means to reduce the adverse 
wmpact of an operation to the lowest practical level. Dunng review of operations, BLM 
may determine that it is practical to avoid or eliminate particular impacts. 


Comment: We appreciate that the draft rules would allow regulators to require miners to 
prevent impacts. But leaving up to regulators the decision over when to reduce an impact 
to a level that 1s economucally desirable and when to avord the wmpact altogether to make 
on a case-by-case basis 1s certainty to no one, not to the public and not to mining 
compames. WORC beleves that certain impacts should always be required to be 
prevented, and we will elaborate on these in our written comments. 


Response: ft 1s BLM s land management responsibility to determine when it 1s practical 
to avord or eliminate particular umpacts for operations on lands under its purisdiction 


Comment: 3809 420143) Define sustammable as it pertains to mining Can muning stay 
in operation and be considered sustainable” This section should clanfy how an operator 
can include cattle or livestock grazing in a reclamation plan Operators are consistent 
with the performance standards and BLM land policy if they umprove the land and the 
grazing of the land Operators must have the option of using livestock or replanting to 
accelerate the reclamation process to actueve curtain violation of the unnecessary or 
undue standard This opbon is not in the proposed rules 

Response: § 3809 420 (a) (3) addresses Land use plans Postmuning land use could 
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include livestock grazing. but livestock grazing isn’t required. Specifics on the use of 
livestock to actueve certain reclamaton requirements could be im the reclamabon plan. 
whach BLM would review to ensure that the reclamation standards would be actneved. 


Comment: Reclamaton Define the measurement to be used to determine a disturbance. 
Reference 1s made to apphcable performance standards What apphcable performance 
standards” identify them Also the requirement for the operators to meet the conditons 
required by the government. What condipons’ Where are these conditions required by 
the government. What conditons’ Where are these conditions defined? Postmining 
monitoring. maintenance, or treatment. What are the standards for this function. What is 
the penod of ume What 1s maintenance and what 1s treatment’? Define the standards you 
will expect for both of these. 


Response: A disturbance 1s anything caused by operations that BLM determines 1s a 
change from the preoperation conditon of the public lands Applicable performance 
standards are those in § 3809 420 Conditions required by BLM referred to in the 
definition of reclamation are such physical or bhologocal status as proper functioning 
condition of npanan areas. fish and wildlife habutat. proper road design. or safety 
condipons required in §3809 420 Postmining monitonng. maintenance, and treatment 
are components of reclamation BLM will determine acceptable postmining monstonng. 
mamtenance, or treatment when reviewing an operator's reclamation plan (sce § 3809 40! 
(b) (3)) The time period will depend on the specifics of the proposed operation. 


Comment: Performance standards Recommend updating regulations to describe best 
available technology. establish reclamation standards and guidelines, possib’y create a 
subcommittee to the resource advisory councils (RACs), and establish public 
impul/procedures on an ecological regoon basis to establish reclamation standards and 
guidelines and emphasize that many cost-effective technologies can be effectively scaled 
down for small operations. 


Response: We received many comments on “best available technology and practices” 
(BATP) and “most appropriate technology and practices” (MATP). BATP has certain 
regulatory requirements in ait quality and doesn | lead to innovation and development of 
new technology. Therefore, BLM has eliminated the term MATP but requires the use of 
equipment. de“ ces, and practices to meet the performance standards Throughout this 
regulatory effon we have attempted to ma:mtain a outcome based philosophy in 
developing performance standards) We want to facus on the outcome of accomplishment 
the operator must actueve These outcome-based performance standards place a 
mnemum emphasis on how operators must conduct operations as long as the operations 
meet the desired outcome These standards give operators the greatest flexibility. 
encourage innovation, and foster the development of low-cost solubons In implementing 
the regulations, BLM would review the Notice or proposed Plan of Operations to 
determine if i 1s reasonably hkely to meet cach outcome-based performance standard 
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But we would not require any specific design be used. BLM thinks it has established 
reclamation standards in §3809.420. The performance standards in this section are 
synonymous with or will achieve the Standards of Rangeland or Public Land Health 
developed in conjunction with BLM's resource advisory councils. 


19.50 Comment: Reclamation. Definition needs to be expanded to clearly include 
environmental degradation such a addressing Clean Water Act violations, Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA) release, and/or 
Resource Conservation and Recovery Act (RCRA) “disposal into the environment.” 
(For exampie, if a liner begins to leak and long-term remediation is required, the bond 
covers onsite landfills, bioremediation of petroleum spills, and other onsite remediation 
permitted under other authorities.) BLM placed the reclamation definition “sideboards” 
on ourselves when the regulations were first promulgated (e.g. referencing reshaping, 
revegetation, etc.) If one interprets “Reclamation means taking such reasonable measures 
as will prevent unnecessary or undue degradation of the Federal lands” and “unnecessary 
and undue degradation is “Failure to cormply with applicable environmental protection 
Statutes and regulations thereunder will constitute unnecessary or undue degradation,” 
then reclamation and reclamation bonds could cover environmental degradation under 
other laws. Some staff have interpreted that reclamation already covers remediation, acid 
mine drainage, remediation of groundwater and other laws. Others apply 3809 
reclamation bx »ts 4s only reclamation (reshaping, reveg., etc). All of this needs to be 
clear in these reguiations, and failure to comply with other laws should be subject to 
bonding. 


Response: The performance standards of §3809.420 clearly address Clean Water Act 
(CWA) violations, CERCLA release, and/or RCRA “disposal into the environment.” 
BLM must require reclamation and reclamation bonds for environmental degradation on 
public land that is required in other laws such as the CWA, CERCLA, and RCRA. Acid 
rock drainage and impacts to ground water must be bonded for and remediated if they 
affect public lands 


19.51 Comment: Under Section 3809.420, BLM could disapprove operations that fail to 
satisfy the performance standards. | think that section gives BLM too many discretionary 
powers, to determine that it has failed to satisfy the performance standards. | think you 
can accomplish the same thing by the bonding rules under the financial guarantees 
because at the point that you attach that the unnecessary or undue degradation is 
encountered, you can establish a bond that's high enough that makes an operation 
uneconomic. 


Response: If an operator cannot successfully demonstrate that a proposed Plan of 
Operations will not cause unnecessary or undue degradation of the public lands, then 
BM must deny the Plan of Operations. To prevent unnecessary or undue degradation of 
the public lands, operations must comply with the performance standards in §3809.420. 
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There is Go point in attempting to bond operations that cannot prevent unnecessary or 
undue degradation. 


19.52 Comment: | note that BLM would mandate the use of “most appropriate technology and 
practices (MATP) to prevent or control the discharge of pollutants to surfiace water, 
despite the fact that the Clean Water Act program being administered by (bh state already 
imposes particular technology-based performance standards on certain discharges from 
mining operations. For example, discharges of total suspended solids must meet 
minimum technology-based effluent limitations established by federal law. BLM's 
proposed imposing of yet another technology-based requirement on such a discharge 
would create needless duplication. 


Response: BLM would, as it does currently, coordinate its review of operations with the 
authority regulating water quality to ensure that (1) the water quality standards could be 
met by the proposed technology and (2) there is no duplication. We have eliminated the 
requirement to use MATP to meet the performance standards in response to public 
comments. Instead, we require the use of equipment, devices, and practices that will 
meet the performance standards in §3809.420. 


19.53 Comment: 3809.420 (a) Define the relationship between MATP requirements and the 
performance standards. 


Response: We have eliminated the term MATP in the final rule. Instead, we require the 
use of equipment, devices, and practices that will meet the performance standards in 
§3809.420. 


19.54 Comment: Most appropriate technology and practices (MATP) interferes directly with a 
company’s ability to make a profit. Only the company should judge what procedures or 
technologies are “most appropriate” in the conduct of its business. BLM’s job is to 
ensure that the effects do not harm the environment. BLM has a vital role in overseeing 
the management of public land and ensuring that undue degradation does not occur. 
Under proposed rule 3809.420, BLM states that the regulations should “focus on the 
outcome or accomplishment that the operator must achieve. These outcome-based 
performance standards put minimum emphasis on how the operator conducts the activity 
so long as the desired outcome is met.” The concept of MATP conflicts directly with 
BLM'’s stated purpose of defining outcome-based performance standards. MATP is a bad 
idea. It's overly vague and encourages arbitrary management of the public lands. it gives 
BLM too much power over a company’s ability to make a profit and contradicts BLM's 
own stated objective of outcome-based performance. MATP should be removed from 
consideration in these rules. 


Response: In response to public comments we have eliminated the term MATP in the 
final rule. Instead, we require the use of equipment, devices, and practices that will meet 
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19.55 


19.56 


the performance standards in §3809.420. Throughout this regulatory effort BLM has 
attempted to maint='~ ar outcome-based philosophy in developing perforiance 
standards. We want to focus on the outcome or accomplishment the operator must 
achieve. These outcome-based performance standards place a minimum emphasis on how 
operators must conduct operations as long as the desired outcome is met. Outcome-based 
performance standards give operators the most flexibility, encourage innovation, and 
foster the developing of low-cost solutions. In implementing the regulations, BLM would 
review the Notice or proposed Plan of Operations to determine if it will meet each 


Comment: “Customary practices” leave too much to the imagination, and in many © ases 
might be construed as doing nothing. | would suggest wording such as “economically 
feasible best available technology.” 


Response: Reasonable and customary appears at §3809.420 (a) (2) Sequence of 
operations. You must avoid unnecessary impacts by following a reasonable and 
customary mineral and reclamation sequence to minimize impacts and facilitate 
reclamation. In response to public comments, we have climinated the term MATP in the 
final rule. Instead, we require the use of equipment, devices, and practices that will meet 
the performance standards in §3809.420. The economics of the practices is the operator's 
decision. Throughout this regulatory effort we have attempted to maintain a outcome- 
based philosophy in developing performance standards. We want to focus on the 
outcome or accomplishment the operator must achieve. These outcome-based 
performance standards place a minimum emphasis on how the operator must conduct 
operations as long as the desired outcome is met. These standards give operators the 
most flexibility, encourage innovation, and foster the development of low-cost solutions. 
in implementing the regulations BLM would review the Notice or proposed Plan of 
Operations to determine if it is reasonably likely to meet each outcome-based 
performance standard. But we would not require any specific design. 


Comment: EPA supports BLM’s intent te develop most appropriate technology and 
practices (MATP) for mines, especially ‘or mining units containing hazardous or toxic 
materials such as, for example, cyanide ponds and heap leach pads. But MATPs are only 
one component of the design work that needs to be completed to ensure performance 
standards will be met. A complete mine plan needs to include all necessary technologies 
and practices to meet performance standards. As BLM develops MATPs for mines, we 
recommend that the development of these practices involve consultation with EPA and 
the states. These practices should be defined to include extraction practices, beneficiation 
practices, and waste management practices. There is clearly a need to develop minimum 
tederal design and operating standards for a variety of mining units since this is the best 
way to assure that unit designs are installed at the beginning mine life thus avoiding 
retrofitting large units after the fact. The proposed regulations should also require that 
these guidance documents be amended every 5 years since a most appropriate or “best 
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practice” may change over time. We note that SPA has already established best 
demonstrated available technology (BDAT) under the Clean Water Act (CWA) and has 
equivalent best practices under Resource Conservation and Recovery Act (RCRA) for 
certain waste management practices. We need to work together to ensure that BLM 


Response: In response to public comments, we have eliminated the term MATP in the 
performance standards in §3809.420. Throughout this regulatory effort we have 
attempted to maintain a outcome-based philosophy in developing performance standards. 
We want to focus on the outcome or accomplishment the operator must achieve. These 
outcome-based performance standards place a minimum emphasis on how the operator 
must conduct operations as long as the desired outcome is met. These standards give 
operators the most flexibility, encourage innovation, and foster the developing of low- 
cost solutions. In implementing the regulations BLM would review the Notice or 
proposed Plan of Operations to determine if it will meet each outcome-based performance 
standard. But we would not require that any specific design be used. BLM would, as ti 
does currently, coordinate its review of operations with the authority regulating water 
quality to ensure that (1) the water quality standards could be met by the proposed 
technology and (2) there is ne duplication. BLM received many comments on “best 
available technology and practices” (BATP) and “most appropriate technology and 
practices” (MATP). BATP has certain regulatory requirements in air quality and doesn't 
lead to innovation and development of new technology. 


19.57 Comment: NMA objects to the assertion in the proposed rules that land use plans 
constitute performance standards that apply to mining operations and postmining land use 
comply with BLM land use plans and activity plans. The current 3809 surface 
management regulations issued soon after the enactment of FLPMA, however, properly 
contain no provisions subjecting mining and mineral exploration to land use plans. 
Section 202 of FLPMA authorizes the BLM land use planning process that the only way 
by which the land use plans can affect locatable mineral activities is through the 
withdrawal provisions of FLPMA. Any attempt to introduce land use planning concepts 
in the 3809 rules now would interfere with a mining claimant's rights under the Mining 
Laws and it would be contrary to BLM contemporaneous and consistent past 
interpretation of FLPMA. Our comments on land use planning apply to all other 
references to land use planning in the proposed 3809 regulations and preamble. 


Response: While NMA asserts that §302 of FLPMA, with certain exceptions (including 
the unnecessary or undue degradation prohibition) did not amend the mining laws, we 
disagree that BLM’s land use planning cannot be integrated with the §3809 surface 
management regulations without impairing nghts established under the mining laws. The 
management guidance or prescriptions included in land use plans cannot be so stringent 
as to deny rights obtained under the mining laws. The performance standard in proposed 
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final §3809.420(a) reflects that land use plan requirements must be consistent with the 
rights held under the Mining Law. Other processes besides land use planning, such as a 
withdrawal action and/or mineral contests, can be used where mining has to be excluded 
to protect other resources. 


19.58 Comment: We support the Maximum Protection definition of postmining land use. 
Including a defined postmining is beneficial because it gives specific direction to 
reclamation efforts. The “irreparable harm” component of the definition would also help 
design proper mitigation during mining to prevent degradation of landscape and habitat 
some habitat components may not be replaceable if lost during mining. 


Response: Postmining land use will be the same as premining land use unless BLM's 
land use plan specifies differentiy. Compliance with the standards of §3809.420 will 
prevent degradation of landscape and habitat components. If impacts to habitat cannot be 
avoided, then the habitat musi be rehabilitated or mitigated. The concept of irreparable 
harm has been included in the definition of unnecessary and undue degradation by adding 
a fourth item. Unnecessary or undue degradation means conditions, activities, or 
practices that: (4) occur on mining claims or mill sites located after October, 21, 1976 (or 
on unclaimed lands) and result in substantial irreparable harm to significant scientific, 
cultural, or environmental resource values of the public lands, which cannot be effectively 


mitigated. 


19.59 Comment: The Ground water section is actually very good. We suggest that you state in 
(b) (ii) (B) that earth materials that might form “acidic, toxic, or other deleterious 
infiltration” should be isolated from the environment. Section (b) (ii) (C) is excellent if 
the definition of “minimize “ as provided above is adopted. But this section should 
specify the impacts on surface sources be prevented offsite. The section should also list 
streams and rivers as potential surface sources that depend on groundwater and may not 
be affected by the operations. 


Response: In the final rule §3809.420 (b) (ii) (B) has been modified to read, “You must 
conduct operations to minimize the discharge of pollutants into groundwater.” This was 
done to avoid the appearance that BLM was usurping control of water quality regulations 
and because this requirement is in §3809.420 (c) (3). §3809.420 (b) (ii) (C) does not 
specify on site or off site. §3809.420 standards apply to operations on public land but are 
intended to minimize impacts both on and off the public lands. The term “surface” in 
3809.420 (b) (ii) (C) includes streams and rivers as potential surface sources that depend 
on ground water and may not be affected by the operations. 


19.60 Comment: The objective that provides “for the reclamation of disturbed areas” should 


be amended to clarify that “disturbed areas” include areas that are impacted both directly 
by surface disturbing activities and indirectly by dewatering, contamination, spills, etc. 
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19.61 


19.62 


The definition of reclamation should be amended to include a provision requiring the 
restoration of the natural hydrology to the extent possible. The definition of “unnecessary 
and undue degradation” should be amended to include disturbance to local and regional 
hydrologic resources and should define degradation to include drying or contamination of 
spring, streams, seeps, and wetlands, both onsite and offsite due to indirect impacts of 
muning activities. 


Response: A disturbance is anything caused by operations that BLM determines is a 
change from the preoperation condition of the public lands. The performance standards 
protect to water resources. Reclamation means taking measures required by this subpart 
after disturbance of public lands caused by operations to meet performance standards and 
achieve conditions required by BLM at the end of operations. The impacts to water or 
water-dependent resources will either be avoided or if unavoidable, then mitigated. 
Avoidable water resource impacts that are not avoided constitute unnecessary 
degradation. Unavoidable and unmitigated impacts to water or water-dependent 


Comment: A perpetual trust fund for water treatment is proposed, but the draft EIS 


failed to propose required guidelines for the bureaucracy, as do the published regulations. 
Because the trust fund is perpetual, an agency will be charged with monitoring the water 
quality. The agency will have costs (ic. personnel, laboratory, office, etc.). And those 
costs will come out of the trust fund. If the trust fund is depleted, will the former mine 
operator be required to ante up more funds to cover agency costs, regardiess of 
environmental problems? 


Response: The requirement in §3809.522 (c) is to establish a trust fund or other funding 
mechanism available to BLM to ensure the continuation of long-term treatment to 
achieve water quality standards and for other long-term, postmining maintenance 
requirements. The funding must be adequate to provide for construction, long-term 
operation, maintenance, or replacement of any treatment facilities and infrastructure, for 
as long as the treatment and facilities are needed after mine closure. BLM may determine 
the need for a trust fund or other funding mechanism during Plan review or later. Such 
funding is needed to prevent the public from becoming responsible for costs incurred to 
maintain perpetual water treatment facilities. The specific operation of the trust or other 
funding mechanism will be determined on a case-by-case basis. No agency will be 
responsible for monitoring water quality. That is the responsibility of the operator. The 
operator will be required to maintain the trust fund or other funding mechanism sufficient 
to cover all needed costs for requirements in §3809.522 (c). 


Comment: BLM has not considered the fact that a tailings pond is part of a water 
treatment facility or that a long-term effluent treatment facility can be used only after 
“source control” has failed. Likewise, requiring a failure before a tailings pond can be 
built. I recognize that this is not likely to be what BLM intends, but the actual words and 
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concepts in this table, the preamble, and the proposed regulations lend themselves to such 
a restrictive result when there is technical litigation involving the exact regulatory 
language 


Response: We disagree that a long-term effluent treatment facility can be used only after 
source control has failed or a failure before tailing ponds can be built. BLM will review 
the proposed Plan of Operations, reclamation plan, and monitoring plans to ensure the 
performance standards will be achieved. BLM would not approve any proposals such as 
you suggest. 


19.63 Comment: Examples of performance standards that could be violated due to no fault of 
the operator are Standards (a) (6) requiring “Reestablishing altered stream channels with 
sinuosity, gradient, and geometry similar to natural conditions.” This may not be possibile 
due to the geomorphology of the area where the stream is reestablished. Standards(d) (4), 
which requires pit waters to meet federal, state, or tribal water quality standards. By their 
very nature, pit waters occur in mineralized areas and are used by geologists as an 
exploration tool to locate mineral deposits. BLM’s revised 3809 “standards” do not 
recognize the natural effects of mineralization on water, soils, vegetation, etc. standard 
(g) relating to waste rock, tailings and leach pads. The standard states that “You must 
locate, design, construct, operate, and reclaim” these facilities “to prevent infiltration and 
contamination.” While this is the goal for every operation, it does not recognize real-life 
incidents and human error. 


the area being reclaimed or mitigated. In response to public comments, §3809.420 (c) (7) 
(iii) has been changed to drop tribal standards because pits on public land will not be on 
tribal lands, and to clarify that the state must delegate local environmental requirements. 
§3809.420 (c) (7) (iii) requires water quality in pits and other water impoundments to 
comply with federal, state, and where delegated by the state, local government standards. 
Where no standards exist, you must take measures to protect wildlife, livestock, and 
public water supplies and users. Pit and other water impoundments are created by the 
operation and must be managed to avoid impacts to resources. In §3809.420 (c) (3), (4) 
and (5) there is no requirement “to prevent infiltration and contamination.” There are, 
however, requirements to minimize impacts. Pit or other water impoundments are 
created by the operator and are therefore the operator's respcasibility to ensure 
compliance with water quality standards. Premining monitoring will establish 
background conditions that establish natural levels of mineralization in soils, water, 
vegetation, etc. 


19.64 Comment: The requirement to “minimize changes in water quality in preference to 
water supply replacement,” is an improper infringement upon state water laws. If water 
has been allocated to a mining operations pursuant to state law, BLM has no authority 
(and no interest) in restricting the operator's ability to use that water as authorized. 
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Moreover, the requirement is simply al odds with the reality of large mining operations. 


Response: Section 302(b) and 30a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (a), and 
the Mining Law, 30 U.S.C. §22, give BLM the authority to require operators to minimize 
water pollution (source control) in preference to water treatment through the review and 
approval of mining Plans of Operations. This review falls squarely within the actions that 
the Secretary of the Intenor can direct to prevent unnecessary or undue degradation of the 
public lands. Section 303 (a) directs the Secretary to issue regulations for the 
“management, use and protection of the public lands...” In addition, 30 U.S.C. §22. 
allows the location of mining claims subject to regulation. Taken together, these statutes 
clearly authorize the regulation of environmental impacts of mining such as water 
resources. To clarify to operators, BLM, and the public which performance standards an 
operator must comply with when operating on the public lands, we determined that more 
standards would help in defining and preventing unnecessary or undue degradation. 
While the allocation and permitting of water use is the state's responsibility, it is clearly 
BLM'’s responsibility to minimize impacts to water resources on the lands under its 


sariedict 


19.65 Comment: Section 3809.420(c) (2) (i) prohibits operators from allowing drilling fluids 
and cuttings to flow off the drill site. Operators generally control drilling fluids and 
standard could be interpreted too narrowly and should be changed to prohibit the operator 
from allowing any discharge of drilling fluids and cuttings from entering surface or 
ground waters. 


Response: The intent of §3809.420 (c) (2) (i) is to prevent discharge of drilling fluids 
and cuttings from entering surface or ground water. If an overflow occurs, mitigation 


may be required. 


19.66 Comment: Proposed [section) 3809.420 (b) (3) would require an operator to avoid 
jocating Operations in nparian areas. Riparian areas are defined on page 6428 as a form 
of “wetland transition between permanently saturated wetlands and upland areas that 
exhibit vegetation or characteristics reflective of permanent surface or subsurface water 
influence.” This definition should be expanded to include ephemeral streams and desert 
movement corridors for a variety of wildlife. 


Response: While we agree that ephemeral streams and desert washes are important for 
wildlife, BLM's definition of riparian aeas has been in use since 1987 and will not be 
modified by this rule. The BLM definition specifically excludes “...such sites as 
ephemeral streams or washes that do not exhibit the presence of vegetation dependent 
upon free water in the soil.” Protection for these areas is provided for in §3809.420 (b) (6) 
Fish and wildlife. 
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19.67 Comment: Many npanan areas. indeed probably the vast mayonty of those that occur in 


the anid West, are not in proper functioning condition (PFC) at present or were not at the 
inception of ongoing mining operations (BLM 1991). This proposal thus requires an 
operation not only to mitigate for its own impacts but also to repau accurnulated adverse 
impacts that occurred under BLM management before the operation began. The 
definition of PFC depends upon factors that mzy be unachievable in some fairly common 
circumstances. Several factors may contribute to this, such as upstream water diversions 
or dams, excess sediment load from outside the areas under an operator's control, and 
preexisting vegetation circumstances (¢.g. tamarisk domirance). Field exampies of 
circumstances such as these exist in areas where mining operations occur. Also, to 
achieve PFC in riparian areas that were disturbed by an o, ration, it would be necessary 
to remedy degraded conditions upstream, including in areas not affected by the operation. 
BLM procedures for ecological site inventory already provide a means for noting the 
procedures are properly to be applied to a site of proposed or expanded mining 
operatons, and when so implemented ensure that npanan resources are adequately 
represented in baseline information. In light of the universally acknowledged water 
qual:ty and biological values in nparian areas under the existing 3809 rules, NEPA 
review of project design, impacts, and mitigation provides sufficient, indeed superior. 
means for the protecting and restoring affected nparian areas, whether jurisdictional or 
not. To comply with the requirements of 3809.420 (b\( 3), in addition to formal wetland 
to be mapped. This task could conveniently achieved by means of an another boundary 
shown on the wetland delineation map. But no procedurally clear methodology exists for 
legitimate case could be made for imposing more BLM regulation on activities such as 
logging, silviculture, and ranching, which benefit from certain activity-specific Section 
404 exemptions. Although the return of riparian areas not now in PFC to that conditn 
(BLM 1991) is a laudable goal, imposing the requirement to achieve it on mining 
operations alone and not on other land uses that are certainly much more responsible for 
present degraded conditions (specifically, grazing permittees), seems clearly to exceed the 
basis for the proposed rulemaking as ¢xplained in the introduction to the proposed rule 
(pages 6423 to 6425). 


Response: BLM will consider the premining functioning condition of mpanan areas 
affected by mining when determining needed mitigation. BLM Technical Reference TR 
1737-9 (BLM 1993b) discusses the process for assessing proper functioning condition 
(PFC). Riparian area capability and potential are considered when making a PFC 
determination, and these considerations include factors such as upstream water diversions 
and preexisting vegetavion. All public land uses must allow mparian areas to remain in oF 
improve to proper functioning condition. This is a requirement of the Standards for 
Public Land or Rangeland Health, which were developed in conjunction with BLM's 
resource advisory councils. 
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19.68 Comment: Require that all wetlands and jurisdictional waters of the United States (p.48) 
be surveyed in order to allow an environmental impact statement. 


Response: As part of the Plan of Operations, al! wetlands and waters within the project 
areca would be mapped and evaluated in the environmental document. 


19.69 Comment: Sectiun 3809.420 (b) (3) (iv). It does not make sense to reference certain 
federal agencies or require ments met Dy operators and hundreds of state and local 
requirements are added. The agencies and rules mentioned are no more of bess important 
than those aot mentioned. 


Response: We chos » mention in §3809.420 (b) (3) (iv) the US. Army Corps of 


Engineers requirements to make a distinction between mitigation for jumsdictional and 
nonyurisdictional wetlands. 


19.70 Comment: After mining operations, wetland and npanan areas should be restored to 
functional condition after operations or offsite replacement of 1.5 acres of in-kind habitat 
for every acre disturbed. We agree with BLM that the 10-year time frame for restoration 
of npanan-wetland habitats to functional condition may not be realistic and that many 
years or decades may be required for newly created npanan-wetland habitat to reach 
functioning condition of the habitat that wa: onginally impacted. The Anzona Game and 
Fish Dept. recommends considering specific time frames and success criteria for 
preferred alternative should include BLM’'s authonty to deny mining permits if these 
mitigation goals are not expected to be met. We would appreciate the opportunity to be 
involved in assessing potential impacts to aquatic resources and developing mitigation. 
The preferred alternative should include the provision that BLM can dcay mining 
proposals if the operator predicts that the operation would not meet the time or 
replacement req tirement for restoring proper functioning condition. We recommend that 
BLM coordinate with the state wildlife agencies to determine mitigation for addressing 
adverse impacts to fish and wildlife in wetland and npanan habitats. 


Response: While the | .5:! restoration ratio for nparian areas is a good rule-of-thumb in 
some cases, BLM will determine npanan mitigation on a site-by-site, case-specific basis 
Specific time frames for restoring r .panan-wetland habitats to proper functioning 
condition will be in the reclamation plan. §3809.411 (c) (3) provides that BLM would 
disapprove or withhold ayproval of a Plan of Operations if it would result in unnecessary 
or undue degradation of public lands. This disapproval would be triggered if ine operator 
would not mect a suitable time frame for restoring aquatic and npanan-habitat to proper 


19.71 Comument: The terms “possible” and “feasible” need to be defined for use in the riparian 
performance standard | 3809420 (b) (3) |. For example, the preamble to the proposed 
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rule states that, while ore recovery activities might have to be located in a wetland duc to 
thei site specific nature, operators would be expected to avoid locating other activities in 
wetlands. The rule should specify what activities should be avoided in wetlands and 
riparian areas. The list of proper functioning condition characteristics at 3809.420 (b) (3) 
(ti) ts not true of all natural riparian areas. Therefore, i may not be equitable to task all 
Operators to retu"n mpanan arcas using these standards. Furthermore, techniques for such 
restoration are not well developed We would like to explore a more appropriate 
approach with BLM during the preparation of the final EIS. EPA has serious concerns 
about the long-term loss of these resources and recommends that BLM require a 
minimum compensation ratio of at least 1:1 for losses of waters of the US. and/ or 
aquatic habitat, as well as wetland and mpanan losses, even those that are permitted by 
the U.S. Army Corps of Engineers pursuant to Clean Water Act Section 404. In addition, 
while we support a more protective alternative than the proposed alternative for wetland 
and mparian resources, we do not believe that Alternative 4 is protective enough. We 
believe that restoration should be conducted following closure. We recommend that 
immediate compensation be required for all losses of wetland and mpanan areas that 
cannot be avoided, even for areas that are intended to be restored following closure. Any 
loss of decades of function should be mitigated and at a much higher ratio than the 15:1 
provided in Alternative 4. If no temporal compensation is included in a given project, we 
would recommend that the off-site compensation ratio be on the order to 10:1 or higher. 
depending on the arnount of functional time lost. 


Response: The terms “possible” and “feasible” used in the nparian performance 
standard pertain to mitigation. §3809.420 (b) (3) establishes a hierarchy of (1) avoiding 
locating in (where possible), (2) minimizing impacts to, and (3) mitigating damage to 
wetlands and nparian areas. If 1 were rot feasible to return disturbed wetlands and 
npanan areas to proper functioning condition, mitigation would be required In response 
to comments, we * ave defined the use of the word feasible in §3809 420 (b) (3) to include 
economic and technical feasitility. This provision would minimize to the extent 

Jt wnavcadable disturbance. Access of roads, processing, and waste rock dumps or waste 
handling are examples of the type of activity that BLM would expect to avoid being 

kx ated in wetlands and nparian areas. The list of physical factors are BLM's definition 
of win a mparian area is in proper functioning condition. BLM's exapernence has been 
that when these benefits are present, applicable to a particular area, the mparian area is in 
proper functioning condition (PFC). EPA at the regional level has continuously 
supported and used BLM's definition of PFC. Timc frames for restoring mparian-wetland 
habitats to proper fuuctioning condition will be in the reclamation plan. EPA jurisdiction 
is generally restricted to National Environmental Policy Act (NEPA) compliance and air 
and water quality. Decisions on riparian mitigation are best left to the local BL” © field 
office to establish on a case-by-case basis. 


19.72 Comment: Revise 420 (b) (3) to make it clear that when BLM requires project facilith 
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to be located in a more costly locaton, that the owner/operator will be given financial 
credits not less than the cost of relocaon and the net public benefit gained from the 
relocanon. Relocaton should not be required unless BLM can document a act publec 
benefit and the amount of the benefit, Relocating a project component may protect onc 
resource. such as a non-yurnsdichonal wetlands. but have significant umpacts to scenic 
resources because the component 1s now more visible because different wildlife uses are 
displaced to the new locatbons. 


Response: ht would be mappropnate to give financial credit to an owner/operator making 
a profit from public land resources for avording impacts by locating facilines m a more 
costly location. Facility location costs are the cost of conducting mining operabons on 
public land. The operator can always chose not to conduct the mining operation if i is 
too costly. 


19.73 Comment: Will BLM consider a project's unnecessary, undue degradation plan if the 
project proves that the mparian areas are improved after the project”? This would meet the 
requirement of a no net joss. 


Response: If an operator's Plan of Operations can show that a mpanan area will improve 
after reclamation, then the project would not contnibute to unnecessary or undue 
degradation, and location in a npanan area would not be a reason to deny the approval of 
the Plan. 


19.74 Comment: Review the term “properly functioning condition” as used in 420(bK 3 Mii) to 
assure that BLM and the Forest Service are using the same definition ad include that 


Response: The United State Forest Service (USFS) is not part of this rulemaking But 


areas is the same as BLM 's and 1s in the proposed final regulations. 


19.75 Comment: (3) Wetland and Riparian Areas. (i) You must avoid locating operation in 
areas that your operations cannot avord. and mitigate damage to wetlands and npanan 
areas that your operations umpact Proposed Revision (3) Wetland and Riparian Areas. 
All mining operations shall be com ~ted im such a manner as to ensure the proper 
functhoning condition of npanan am + tland areas on public lands. BLM's proposal on 
the treatment of wetland and mpar.an habitats 1s wholly moonsistent with the land use 
plans adopted in every state io the western US. through the revisions that were made in 
the pat 18 months. Bi.M gives no justification for treating the mining industry to a 
differcat standard for public land Lealth than apples to all other public land uses. This 
section Mas! Ww revises to ensure consistency with existing land use plan standards in all 
western stat . 
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19.76 


19.77 


19.78 


Response: Some commenters om the proposed rule expressed concern of confuson about 
how the performance standards would mesh with BLM ’s standards and guidelines for 
gramng admunimtration (4 5CFR part 4/00. subpart 4180) Te rangeland health standards 
are expreswons of phrywcal and biological condspons of degree of funchon required of 
healthy sustamable lands Operations under this subpart would have to comply wath the 
performance standards of §3809 420 These performance standards will ensure that 
rangeland health standards can be met To the extent that the standards and gusdelines are 
moorporated into BLM land use plans. they wil! be reflected mm the Plans of Operabons 
that BLM approves under this subpart. In its role as manager of the pubhc lands over the 
loug term. BLM will assess lands affected by operations for progress towards actneving 
rangeland health after reclamator 1s completed 


Comment: 3809 420 (b) (4) (1) requires, where feasible. the d. oct transport of topsor! 
from its anginal locaton to the port of reclamation without intermediate stockpiling | 
can | umagine many Opportunites to direct transport topsoil! without stockpiling. 
Obviously, # 1s m the muner’s best interest to do so to munmmuze the handling of matenals. 
but the practicality of the requirement les ves a bot to be desired. 


Response: in response to public comments, § 3809 420 (b) (4) (1) has been madified to 
describe feasitility. This standard now states, “To preserve soul viability and promote 
concurrent reclamation. you must directly transport topsoil from its ongial locaton to 
technically feasible ~ If the operator can demonstrate to BLM that this requirement isn't 
economically or technically feasible, then ut will not be required 


Comment: 3809 420 (c) (4) provides performance standards for leachin,: operations and 
impoundments. Section 3809 420 (c) (4) (v) requires the operator ~ ¢1 clude “access by 
the public, wildlife or livestack to solution contamment and transfer « uctures that 
contain lethal lev.‘s of cvamde or other soluvons ” This language show! be modified to 
state “detoxify or taxe other measures to protect the environment ~ 


Response: These facsisises are not usual!» detoxified unt:! closure and final reclamation 
If the operator chooses to detoxify the facilies, there would be no need to exclude access 
to solubon contarmment and transfer structures 


Comuent: The regulations should have flexibility to use alternative growth media if it 1s 
shown to be better than existing surface sotls im the area. 


Response: §3809.420 (b) (4) (i) provides for “other suitable growth maternal” and 
all, we i the use of alternative growth media if it is shown to be better than existing 
aittae ob 
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19.79 


19.80 


19.81 


19.82 


19.83 


Comment: The standards for reclamation in the new 3809 rule must require that a 
mining operatic a restore the soil profile and native vegetation. 


Response: Restoration of a soil profile can take hundreds or thousands of years. The 
§3809.420 performance standards require the use of native species in revegetation to the 
extent technically feasible. 


Comment: Section 3809.420 (b) (5) (i) (B) (iv) requires the operator to achieve 
revegetation success over the time frame approved by BLM. This may not be a problem 
if the time frame is acceptable to the operator and reasonable, but this should be noted in 
the performance standard. 


Response: BLM and the operaior must agree upon the time frame for successful 
revegetation before BLM approves the reclamation plan portion of a Plan of Operations. 


Comment: Native plants should be used in reclamation, and land should be recontoured 
to premining topography to the greatest extent possible. 


Response: §3809.420 (b) (5) (B) (ii) of the performance standards require the use of 
native species to the extent technically feasible in revegetation. Recontouring is required 
by §3809.420 (c) (6) (ii) “You must recontour all areas to blend with pre-mining, natural 
topography to the extent technically and economically feasible...” 


Comment: Section 5(i)(B) should be deleted. To ensure that the public lands are 
restored to a productive vegetation cover for all public land uses, a diverse cover of native 
vegetation is needed. All too often, mining companies will plant introduced species, such 
as crested wheatgrass, or worse—Kentucky fescue—and argue that this cover achieves a 
postmining land use of grazing lands. Unfortunately, both these grasses are nonnative, 
have little wildlife value, and will quickly become rank to the point that they are not used 
by livestock or wildlife. Only native vegetation cover will achieve the postmining land 
uses. 


Response: We think §3809.420 (b) (5) (i) (A) comparable in both diversity and density 
to preexisting natural vegetation of the surrounding area, or (B) compatible with the 
approved BLM land use plan or activity plan, gives needed flexibility to provide for 
vegetation that is desired but different from premining conditions. But in most instances 
revegetation will mimic premining vegetation. The proposed final regulations also 
require the use of native species to the extent technically feasible. 


Comment: Section 5(v) should be deleted. A mining company cannot claim to meet its 
obligations to prevent unnecessary or undue degradation of the public lands if it cannot 
show that it will revegetate the lands affected by mining and achieve a postmining land 
use. Otherwise, the public is left with a moonscape of erosion control ditches that 
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19.84 


19.85 


19.86 


support no uses or values and could produce long-term liabilities for the public should 
erosion control structures fail. 


Response: Only where operators have demonstrated to BLM that revegetation is not 
achievable can they use other techniques to minimize erosion and stabilize the project 
area. These techniques are also subject to BLM approval. 


Comment: 3809.420 (b) (5) contains the performance standards for revegetation. In 
3809.420 (b) (5) (v) the word “minimize” should be used rather than “prevent” so the 
sentence would read, “...you must use other techniques to minimize erosion...” It may not 
always be necessary technically or economically feasible to prevent erosion, and 
prevention of erosion clearly exceeds the unnecessary or undue degradation standards 
under FLPMA. 


Response: In response to comments, we have change §3809.420 (b) (5) (v), which now 
reads “Where you demonstrate revegetation is not achievable under this paragraph, you 

must use other techniques to minimize erosion and stabilize the project area, subject to 

BLM approval.” 


Comment: We recommend an acknowledgment that if revegetation standards are not 
obtainable, the operator may use coarse and durable rock armoring to prevent erosion and 
stabilize a site. 


Response: In response to comments like yours, we have made your recommended 
change. Proposed final regulation §3809.420 (b) (5) (v) now reads “Where you 
demonstrate revegetation is not achievable under this paragraph, you must use other 
techniques to minimize erosion and stabilize the project area, subject to BLM approval.” 
Subject to local BLM field office approval, coarse and durable rock armoring may be 
suitable to prevent erosion and stabilize a site if revegetation is not achievable. 


Comment: Section 3809.420 Revegetation. Alaska Department of Natural Resources’ 
Division of Mining and Water Management has considerable experience in reviewing 
revegetation plans for their effect on diversity and density of vegetation. In general, 
duplicating the diversity and density in the surrounding area is not necessarily desirable. 
The vegetation should be suitable for the postmining land use that in Alaska is usually 
wildlife habitat. The revegetation should not detract from the diversity and density in the 
surrounding region, but focusing on recreating preexisting natural vegetation patterns in 
many areas of Alaska is not desirable, even for fish and wildlife. 


Response: §3809.420 (b) (5) (i) provides for revegetation either to be (A) compatible in 
both diversity and density to preexisting natural vegetation of the surrounding area, or (B) 
compatible with the approved BLM land use plan or activity plan. These provisions 
could allow for revegetation to be suitable for wildlife habitat. 
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19.87 


19.88 


19.89 


19.90 


19.91 


Comment: The requirement to “prevent and control” noxious weed infestations on 
reclaimed areas may be impossible if adjacent private, federal, or state lands have been 
previously infested. 


Response: We have made yc « recommended change to §3809.420 (5S) (ii). It now reads 
“Take all reasonable steps to minimize the intreduction of noxious weeds and to limit any 
existing infestations.” 


Comment: Proposed [section] 3809.420 (b) (5) would incorporate and expand upon the 
revegetation requirement in the existing regulations. This section should also include 
success criteria to help ensure completion of specific reclamation goals. 


Response: Each specific reclamation plan should establish success criteria for 
revegetation beyond establishing a stable, long-lasting, self-sustaining vegetation cover 
that considering successional stages will result in a cover that (A) is compatible in both 
diversity and density to preexisting natural vegetation of the surrounding area or (B) is 
compatible with the approved BLM land use plan or activity plan and (iv) will achieve 
success over the time frame approved by BLM. 


Comment: The requirement that operators control existing infestations of noxious weeds 
is really going too far. This is not part of an operator's responsibility, and control could 
be attained with a gallon of herbicide (no surface disturbance?) or scarifying with a D-9. 
Neither of these is a desirable solution. Managing to prevent introduction, however, is 
reasonable and responsible. 


Response: We think that taking reasonable steps to minimize the introduction of noxious 
weeds and limit existing infestations is a reasonable requirement for operators on public 
lands. 


Comment: BLM should retain its current revegetation requirements and achieve its 


Response: After reviewing the existing §3809 regulations, we determined that more 
standards would help both BLM and operators in defining and preventing unnecessary or 
undue degradation. More specific revegetation standards help clarify BLM's expectations 
of operators and facilitate the reclaiming of public lands. 


Comment: Section 3809.420 (b) (5). In determining the feasibility of using native 
species in revegetation, we must recognize that native species often are not the most 
effective for erosion control. We must consider the short- and long-term objectives of 
revegetation. Native species may be suitable for longer-term objectives (diversity, native 
species values, etc.) after the immediate objectives of erosion control and stabilization 
have been achieved. 
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Response: We recognize this point in §3809.42( b) (5) (B) (iii) and has added the 
modifier “technically” to the word feasible so it now reads, “Use native species to the 
extent technically feasible.” Proposed final §3809.420 (b) (5S) (B) (v) also recognizes 
you must use other techniques to minimize erosion and stabilize the project area, subject 
to BLM approvai.” 


19.92 Comment: The Fish and Wildlife section, (6) (ii), should require that the mining 
proponent take “any” necessary measure t protect threatened or endangered (T&E) 
species. “Take” of a T&E species is not acceptable. 


Response: In response to your comment, we have modified §5809.420 (b) (6) (ii). It 
now reads, “You must take any necessary measures to protect threatened or endangered 
species and their habitat as required by the Endangered Species Act.” Taking of a 
threatened or endangered species on public lands is 1n issue decided in consultation with 
the U.S. Fish and Wildlife Service. 


19.93 Comment: Appendix B: Proposed 3809 regulations, page A-47. Under item (6) fish and 
wildlife, compliance with the Migratory Bird Treaty Act should be mentioned. Fish and 
wildlife habitat should be included under subpart (l)of this section. 


Response: Although the Migratory Bird Treaty Act is important and operators must 
comply with this law, we chose not to include all laws and requirements in the proposed 
final regulations for reasons of brevity. §3809.415 requires operators to prevent 

/ unnecessary or undue degradation of the public land by complying with...other federal 
and state laws for environmental protection. This requirement ' xcludes compliance with 
the Migratory Bird Treaty Act. 


19.94 Comment: The proposed requirement to “Take any necessary action to minimize 
adverse effects” on BLM-defined special status species also cannot preclude mining 
operations. Given the interplay with the proposed definition of “minimize,” BLM should 
clarify that the scope of this requirement in 3809.420(B )(6)(iii) cannot preclude mining. 


Response: Special status species include threatened or endangered species. It is 
conceivable but not likely that an unmitigatable impact to a threatened or endangered 
species could preclude a mining operation. In mosi situations operators can mitigate 
impacts. 


19.95 Comment: 3809.420 (b) (6) contains the performance standards for fish and wildlife that 
exceed BLM'’s authority. If operations generally have to prevent unnecessary or undue 
degradation of wildlife habitat, they need not rehabilitate such habitats as weil. If BLM 
persists with this requirement, this provision must be modified by adding the phrase “to 
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19.96 


19.97 


19.98 


the extent feasible” to incorporate some flexibility. 


Response: Section 302(b) and 303(a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (a), and 
the Mining Law, 30 U.S.C. §22, give BLM the authority to require mitigation. Mitigation 
measures fall squarely within the actions that the Secretary of the Interior can direct to 
prevent unnecessary or undue degradation of the public lands. An impact that can be but 
is not mitigated is clearly unnecessary. Section 303 (a) directs the Secretary to issue 
regulations for the “management, use and protection of the public lands...” In addition, 
30 U.S.C. §22, allows the location of mining claims subject to regulation. Taken 
together, these statutes clearly authorize the regulation of the environmental impacts of 
mining such as mitigation. It is unnecessary to affect fish and wildlife if the impact can 
be avoided. If the impact cannot be avoided, then it must be rehabilitated. If it cannot be 
fully rehabilitated, then the impact must be mitigated. If the unavoidable impact is not 


mitigated, then it is undue degradation. 


Comment: BLM has not said why the existing grazing capacity index for the project 
area before the proposed mining operation is not satisfactory for establishing a 
revegetation standard for mine reclamation. 


Response: If BLM determines that the preoperation existing grazing capacity can 
achieve the §3809.420 (5S) revegetation standards, the grazing capacity may be used to 
achieve proper revegetation. 


Comment: | think most of the issues have been addressed here, except one that’s never 
been looked at on your side. It’s the public’s demand that reclaiming and revegetation be 
done. It should not be a burden upon the miner to do it without compensation. Miners 
should be compensated in some way when they do this reclamation and all this extra 
work that is a financial burden to them. 


Response: Since operators are responsible for the disturbance and are generating revenue 
from the extraction of publically owned locatable minerals, they are responsible for 
reclaiming the disturbance caused by their operations. The requirement of reclamation 
and revegetation of public lands affected by mining is part of the cost of conducting 
operations on public lands. If operators do not chose to meet these standards, then BLM 
will not approve their operations. 


Comment: 3809.420 (b) (7) (i) What constitutional or legislative authority gives BLM 
the decision making authority for fossils? 


Response: BLM's paleontological authority comes from several sources. (1) the Federal 
Land Policy and Management Act of 1976 (P.L. 94-579) (FLPMA) requires that the 
public lands be managed in a manner that protects the “...quality of scientific...” and other 
values. FLPMA also requires that public lands be inventoried and provides that permits 
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may be required for the use, occupancy, and development of the public lands. (2) The 
National Environmental Policy Act of 1969 (P.L.91-190) requires that “important 
historic, cultural, and natural aspects of our natural heritage” be protected, and that “a 
systematic, interdisciplinary approach that will insure the integrated use of the natural and 
social sciences... in planning and decision making...” be followed. (3) Title 43 CFR, 
Subpart 8365 addresses the collection of invertebrate fossils and, by administrative 
extension, fossil plants. (4) Title 43 CFR, Subpart 3622 addresses the free use collection 
of petrified wood as a mineral material for noncommercial purposes. (5) Title 43 CFR 
Subpart 3621 addresses collection of petrified wood for specimens exceeding 250 pounds 
in weight. (6) Title 43 CFR Subpart 3610 addresses the sale of petrified wood as a 
mineral material for commercial purposes. (7) Title 43 CFR Subpart 8200 addresses 
procedures and practices for managing lands that have such outstanding natural history 
values as fossils, which are of scientific interest. (8) Title 43 CFR Subpart 8365.1-5 
addresses the willful disturbance, removal, and destruction of scientific resources or 
natural objects, and 8360.0-7 states the penalties for such violations. (9) 18 USC Section 
6421 addresses the unauthorized collection of fossils as a type of government property. 
(10) Secretarial order 3104 grants BLM the authority to issue palentological resource use 
permits for lands under its jurisdiction. (11) The Federal Cave Resources Protection Act 
of 1988 (P.L. 100-691) and Title 43 CFR Subpart 37 address protection of significant 
caves and cave resources including palentological resources. 


Comment: [3809.420] I support deletion of a requirement for wildlife “enhancement.” 


Response: In an carlier draft of the 3809 rex. ations we considered requiring operators 
to “enhance” wildlife habitat during reclamation. We decided not to propose this 
requirement because of the subjectivity involved in determining what is an enhancement 
and because it can be inequitable or impractical to require operators to improve habitat 
values above predisturbance conditions. BLM requires operators to minimize 
disturbances and adverse impacts on fish, wildlife, and related environmental values and 
to rehabilitate or mitigate fisheries and wildlife habitat affected by operations. 


19.100 Comment: The requirement in proposed 3809.420 (b) (6) (iv) to “rehabilitate” fisheries 


and wildlife habitat should be clarified to conform with the practices relied on under the 
feasibility of rehabilitation or postmining land use. 


Response: The proposed final regulations consider the feasibility of fish and wildlife 
habitat rehabilitation. If an operator cannot rehabilitate fisheries and wildlife habitat 
affected by its operation, the impacts must be mitigated. 


19.101 Comment: The language in the proposed 3809 regulation raises concerns beyond those 


raised in Barrick’s 1999 comments because the Surface Management Surface Mining 
Control and Reclamation Act (SMCRA) language and regulation was recently interpreted 
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by a federal district court in Bragg. Robertson, 72 F. Supp. 2d 642 (W. Va. 1999). In that 
decision, the district court interpreted the Office of Surface Mining (OSM) regulation to 
bar OSM approval of “mountain top mining” in West Virginia. Barrick is concerned that, 
because the proposed fish and wildlife performance standard is similar to the SMCRA 
Statutory standard, that future interpretation or application of the proposed performance 
standard could have consequences unintended by BLM, as the OSM regulation has been 
interpreted in a way that was unintended by OSM. The National Resource Council 
(NRC) committee considered whether current regulations are adequate to protect 
environmental values, including fish and wildlife, and recommended no changes to the 
current regulations. On the basis of the NRC report (NRC 1999) and its earlier comments, 
Barrick recommends that the proposed revisions to the fish and wildlife performance 
standard be deleted from the proposed rulemaking. 


Response: BLM cannot avoid the protection of fish and wildlife resources it is 
responsible for managing due to fear that its regulations might be misinterpreted. The 
NRC study did not say no additional fish and wildlife protection was warranted above 
BLM’s previ 4s regulations. The study did say that “BLM and the Forest Service have 
public responsibilities that go beyond those of the state regulatory agencies seeking to 
protect specific environmental media. The federal agencies as land managers on the 
public’s behalf stand in a different relationship u he land and its resources than simply 
as regulators of impacts. Federal land managers have a mandate for long-term 
productivity of the land, protection of an array of uses and potential future uses , and the 
management of the federal estate for diverse objectives.” 


19.102 Comment: Protection of Cultural, Paleontological, and Cave Resource. We prefer 
Alternative |. Alternative 3 would allow BLM to determine who would bear the costs 
and would be detrimental to any of our wonderful resources. People would have to 
consider the financial impacts before deciding to report something they found, which 
would prove to be a deterrent rather than an incentive. 


Response: While your scenario is a possibility, the operator would be placing the entire 
operation at risk. If found to be in violation of this performance standards, the operation 
would be contributing to unnecessary and undue degradation and subject to BLM’s 


19.103 Comment: BLM has not stated its statutory authority to arbitrarily and capriciously shift 
the cost of cultural resource recovery to the owner/operator or that this concept is being 
applied to all other users of the public lands. BLM has not said whether such information 
may be described by the owner/operator as confidential under the federai mining laws and 
regulations because BLM asserts that the reason for shifting the cost burden is solely for 
the benefit of the owner/operator. 
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Response: Section 304(b) of FLPMA, 43 U.S.C. 1734(b) is the authority for requiring 
operators to bear the costs of cultural resource recovery. BLM believes that since 
operators are responsible for the disturbance and are generating revenue from the 
extraction or publicly owned locatable minerals, they receive a benefit from the 
investigation and recovery (the ability to continue to operate) and thus generally should 
be responsible for the costs as a cost of doing business on public lands. If BLM incurs 
costs from the investigation and recovery of these resources, it will recover these costs 
from operators on a case-by-case basis after evaluating the factors set forth in section 
304(b) of FLPMA. 


19. 104 Comment: Revise .420 (b) (7) to retain the existing time frame for suspension of a 


mining operation. This is yet another example of the failure of the proposed regulations 
snbidiciey eudbeite thn tnietas to in cuantanentian dataty tanned Galion oie 
around to it or because the appropriate cultural specialists is on vacation. 


Response: The proposed final rule at §3809.420 (b) (7) (ii) would change the time frame 
for action on cultural, paleontological, and cave resources that are discovered after 
beginning operations from a mandatory 10 working days to 30 calendar days, unless 
otherwise agreed to by the operator and BLM or otherwise provided by law. The time 
required with state and federal cultural resource agencies or with interested parties. We 
decided not to propose an open-ended suspension of operations until investigation and 
data recovery are complete because of the possible adverse impacts an indefinite 
suspension could have on an operator. 


19.165 Comment: Having miners pay for investigation, recovery, and preservatio.. of resources 


or antiquities discovered during mining would be OK if they could keep what is 
discovered. Otherwise the proposal is ludicrous and downright punitive to a small miner. 


Response: Antiquities discovered on public land remain the property of the Federal 
Government and are safeguarded by a variety of federal laws that protect and preserve 
such material for the benefit of the American people. We believe that because operators 
are responsible for the disturbance and are generating revenue from extracting publicly 
owned locatable minerals, they receive a benefit from the investigation and recovery (the 
ability to continue to operate) and, thus generally should be responsible for the costs as a 
cost of doing business on public lands. If it incurs costs for investigating and recovering 
these resources, BLM will recover the costs from the operator on a case-by-case basis, 
after an evaluation of the factors set forth in section 304(b) of the Federal Land Policy 


and Management Act. 


19.106 Comment: Consider lands where mining should not take place at all to protect other 


natural, historical, or cultural resource values for present and future generations. 
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Response: In response to comments like yours, we have added a fourth item to the 
definition of unnecessary and undue degradation. It reads Unnecessary or undue 
degradation means conditions, activities, or practices that: (4) occur on mining claims or 
mill sites located after October 21, 1976 (or on unclaimed lands) and result in substantial 
irreparable harm to significant scientific, cultural, or environmental resource values of the 
public lands, which cannot be effectively mitigated. 


19.107 Comment: Entry roads that drain, erode, and pollute ARE NOT ACCEPTABLE! 


Response: We think that the following addresses your concern: “§3809.420 (c) (i) 
Roads and structures. (i) You must design, construct, and maintain roads and structures 
to control or prevent erosion, siltation, and air pollution and minimize impacts to 
resources.” 


19.108 Comment: (I) Revise .420(c\(1) by substiwuting “unnecessary or undue degradation” for 
“minimize ” 


Response: In response to comments, we have moditied §3809.420 (c) (1) Roads and 
structures (i) to read “You must design, construct, and maintain roads and structures to 
control or minimize erosion, siltation, and air pollution and minimize impacts to 
resources.” We replaced the word “prevent” with “minimize” because it isn't always 
possible to prevent erosion. It would not make sense to replace “unnecessary or undue 
degradation” for minimize. 


19.109 Comment: Commenters see no benefit to the public lands from “stabilizing” mine 
b ildings and other structures. All these structures, as well as roads, shoul < removed 
from the areas affected by the mining operation as part of reclamation. 


Response: Proposed final §3809.420 (c) Operational performance standards (\) Roads 
and structures. (i). Refers to performance standards an operator must comply while 
conducting operations. §3809.420 (c) Operational performance standards (1) Roads and 
structures. (iv) Requires “You must remove and reclaim roads and structures according to 
BLM land-use plans and activity plans, unless retention is approved by BLM.” 


19.110 Comment: [3809.420] (c) (10) (i) Add safe storage and handling of chemicals to this 
section. (C) (8) (i) Add county laws to the list of laws and requirements for solid waste. 
There is a least one county in Nevada that has had the septic and landfill programs 
delegated down to it from the state. If septic systems and landfill programs are more 
appropriately discussed in another portion of 3809.420, then add county laws to the list of 
applicable 


Response: Safe storage and handling of chemicals are addressed in §3809.420 (c) (3) 
(i). We have added county laws to §3809.420 (c) (8) (i), which now reads, “You must 
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comply with applicable Federal, State and where delegated by the state, local government 
Waste Disposal Act, as amended by the Resource Conservation and recovery Act (42 
U.S.C. 6901 et seg.).” 


19.111 Comment: PREVENT ACID LAKES AND STREAMS: BLM should specify 
guidelines for this are those of the BC Acid Mine Drainage Task Force. 


Response: Standards for identifying and managing potentially acid-generating material 
are addressed in §3809.420 (c) (3) Acid-forming, toxic, or other deleterious materials. 

This section incorporates into regulation BLM policy on acid rock drainage. We have 
found these requirements effective in recognizing and managing pot: atially acid- 


19.112 Comment: Standards for water quality and prevention of acid mine drainage are much 
better specified by Alternative 4. In addition, we believe that the following statement in 
the discussion of Alternative 4 is highly important and must be in any statement of 
mining regulations: “BLM cou’ J set criteria to determine if — posits are unsuitable for 
control technologies. Mining of materials exc >eding these criteria would not be 
approved.” In short, we believe that the regulations should clearly set forth BLM's 
authority to deny approval of mining at any site where the risks of undue or unnecessary 
environmental degradation are great. 


Response: Standards for recognizing and managing potentially acid-generating material 
are addressed in §3809.420 (c) (3) Acid-forming, toxic, or other deleterious materials. 
This section incorporates into regulation BLM's policy on acid rock drainage. We have 
found these requirements highly effective in identifying and managing potentially acid- 
generating material. In response to comments like yours, BLM has added a fourth item tc 
the definition of unnecessary and undue degradation. It reads, “Unnecessary or unduc 
degradation means conditions, activities, or practices that: (4) occur on mining claims or 
mill sites located after October 21, 1976 (or on unclaimed lands) and result in substantial 
irreparable harm to significant scientific, cultural, or environmental resource values of the 
public lands, which cannot be effectively mitigated.” 


19.113 Comment: Arizona's authority to enforce these performance standards is granted by the 
Aquifer Protection Permit (APP) program, namely under best available demonstrated 
control technology (BADCT). APP provides equal, and in many cases, better 
performance standards to address acid rock and acid mine drainage, erosion prevention 
(run on and runoff controls), leaching operations and impoundments, waste rock, tailings 
stability, etc., as described in this subpart. The Federal Register declares that states are 
better positioned to develop ground water standards within their own borders, which 
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Arizona did in 1986. But Arizona also developed stringent performance standards under 
BADCT, which includes “standard engineering practices.” The APP rules became law in 
1989. Arizona's APP program usually does not require removal of acid forming, toxic or 
deleterious materials from the site. It does require that discharge of these substances 
cease before closure/postclosure is complete ( ¢.g. clean closure). 


Response: We recognize that states may apply their laws to operations on public lands. 
If state laws or regulations were to conflict with this subpart, an operator would have to 
follow the requirements of this subpart. If state laws or regulations require a higher 
standard of protection for public lands than this subpart provides, then there would be no 
conflict. 


19.114 Comment: Will waste rock dumps be required to be lined? 


Response: No, but §3809.420 (c) (5) Waste rock, tailings, and leach pads requires that 
“You must locate, design, construct operate and reclaim waste rock, tailings, and leach 
pads to minimize infiltration and contamination of surface water and groundwater, 
achieve stability; and, to the extent feasible, blend with pre-mining, natural topography.” 
This requirement may necessitate lining of waste rock dumps in certain situations. 


19.115 Comment: Recommend a policy of no landfills (at mine sites) unless fully lined 


industrial class landfills with ground water monitoring. A better option js to allow 
transfer stations only and that all mining-related inert construction debris, liners, building 
foundations, piping, tanks, (test sludges for TCLP), etc. be removed from the site upon 
closure. If landfills are allowed, then financial assurances under 40 CFR 258 should 
apply. it could be appropriate to include landfills under bonds to avoid duplication and 
confusion of stakeholders. 


Response: Your concern is addressed in §3809.420 (c) (8) Solid Waste “You must 
comply with applicable federal, state, and where delegated by the state, local government 
standards for the disposing of solid waste, including regulations issued under the Solid 
Waste Disposal Act, as amended by the Resource Conservation and Recovery Act (42 
U.S.C. 6901 ef seq.).” 


19.116 Comment: Waste rock dumps should always blend with premining natural topography. 


We recommend removing the phrase “to the extent feasible” from (c) (5). Including that 
phrase allows mining companies to plead poverty rather than adequately shape and locate 
their dumps. The same comment applies to (c) (6) (ii). Section C requires the proponent 
to “manage excavations and other disturbances to prevent or control the discharge of 
pollutants into surface water” (b) (I) (c)). This means that waste rock dumps may not be 
built in drainages. It is not a question of whether, but when, seepage through the dumps 
will result in poor quality drainage. Sequencing of operations is an important tool in 
avoiding unnecessary and undue degradation. Often, a company can dispose of waste 
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rock by backfilling pits as development proceeds. The regulations require only that 
companies follow a “reasonable and customary mineral exploration, development, 
mining, and reclamation sequence. The regulations should be revised to require that 
sequences be selected to minimize impacts and facilitate reclamation. Descnipuon should 
also include plans for ongoing testing of waste rock and stripping material to assure the 
separation of potential acid-generating materials ((2) (iv)). 


Response: §3809.420 (c) (5) Waste Rock, tailings and leach pads. “You must locate, 
design, construct, operate, and reclaim waste rock, tailings, and leach pads to minimize 
infiltration and contamination of surface water and groundwater, achieve stability, and, to 
topography.” This requirement may necessitate lining of waste rock dumps in certain 
situations to prevent contamination of surface and ground water. §3809.420 (a) (2) 
Sequence of operations has been changed to incorporate this concern: “You must avoid 
unnecessary or undue impacts by following a reasonable and customary mineral 
facilitate reclamation.” §3809.420 (c) (3) Acid-forming, toxic, or other deleterious 
materials. requires “Y ou must incorporate identification, handling, and placement of 
and impacts of acidic, alkaline, metal-bearing. or other deleterious leachate, including the 
following:...” This section addresses testing of waste rock and stripping material to 
assure separation of potentially acid-generating materials. 


19.117 Comment: Acid-forming, toxic, or other deleterious materials. These provisions 


Response: We have removed the duplication by eliminating from he proposed rule 
§3809.420 (b) (2) (i) (B) You must handle earth materials and w.. cr in a manner that 


minimizes the formation of acidic, toxic, or other deleterious pollutants of surface water. 
§3809.420 (b) (2) (ii) B now reads, “You must conduct operations to minimize the 
discharge of pollutants into groundwater.” §3809.420 (c) (3) Acid-forming, toxic, or 
other deleterious materials. Incorporates existing BLM policy on acid rock drainage into 
the §3809 regulations. It has not been BLM's experience that this provision duplicates 


19.118 Comment: Acid-Generation Potential. Although BLM's proposed performance standard 
here echoes the Acid Mine Drainage Policy and is not surprising, BLM did not even 


bother to mention or assess the state programs for addressing acid-generating potential. 
PMP recognizes that BLM has a legitimate interest in assuring that acid generation is 
prevented or controlled because of the long-term impacts on surface resources. This 
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section—operational performance standards—s a more suitable place for provisions on 
acid-generation potential than is the environmental performance standard secvion, where 
the proposed requirements clearly duplicate Clean W ater Act requirements. 


Response: We have removed the duplication by eliminating from the proposed rule 
§3809.420 (b) (2) (i) (B) You must handle carth materials and water in a manner that 


minimizes the formation of acidic, toxic, or other deleterious pollutants of surface water. 
§3809.420 (b) (2) (ii) (B) now reads “You must conduct operations to minimize the 
discharge of pollutants into groundwater.” The performance standards for Acid-forming. 
toxic or other deleterious materials is in §3809.420 (c) (3) in the operat_onal performance 
standards. 


19.119 Comment: Historic mining districts and mine sites are almost inevitably remined as new 


technologies evolve and global economics change. In most cases, backfilling precludes 
future access to materials that may become economically minable under these changing 
conditions. Backfilling not only results in the loss of these future resources, but displaces 
fulfillment of the demand to other areas not previously disturbed. To the extent that 
backfilling involves the return of stockpiled waste materials also doubles the 
consumption of fuel, the dust emissions, the exposure to erosion, and the impacts of 
loading, hauling. dumping, contouring, and reclaiming the same material twice. In 
addition, the doubling of the mining costs diverts capital from other activities such as the 
initiation of new projects elsewhere, thus eliminating more jobs and other public benefits. 


Response: The presumption for pit backfilling has been removed. §3809.420 (c) (7) 
now reads Pit reclamation. (i) Based upon the site specific review of §3809.401 (b) (3) 
(iii), and en, ironmental analysis of ‘he plan of operations, BLM may determine the 
amount of pit backfilling required, taking into consideration economic, environmental 
and safety concerns. (ii) You must 2 .ply mitigating measures to minimize the impacts 
crceted by any pits or other disturoancss that are not completely backfilled. (iii) Water 
quality in pits and other water impoundments must comply with applicable Federal, State 
and where appropriate local government standards. Where no standards exist, you must 
take measures to protect wildlife, domestic livestock, and public water supplies and users. 
BLM will review the information required in §3809.401 (b) (3) (iti) Mine reclamation, 
including information on the feasibility of pit backfilling that details economic, 
environmental and safety concerns, to make its determination regarding the amount of 
backfilling required. 


19.120 Comment: The requirement to blend with premining topography is awkward and not 


achievable. How does an operator blend with topography that doesn't exist anymore? A 
better way to state this reclamation standard would be to require “blending with 
surrounding natural topography to the extent practicable.” 
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Response: §3509.420 (c) (6) (ii) requires that you recontour all areas to blend with 
premining, naturs] topography to the extent technically and economically feasible. You 
may tempcrarily retain a highwall or other mine workings in a stable condition to 
preserve evidence of mineralization. This is similar to your proposal. 


19.121 Comment: EPA strongly recommends that the regulation contain a provision that 
requires acid rock drainage (ARD) analysis of waste rock and tailings throughout the life 
of the mine to assure that ARD is not occurring] .) and if it does [;] allowing prompt 
intervention. What specific types of rec !amation does BLM >. peci to be performed by the 
typical suction dredge ovcra. on? What potential unnecessary or undue d-gradation 
(UUD) does BLM reascncb!y expect from the typical suction dredge operation? This 
final rule can be published. 


Response: §3809.420 (c) (3) Acid-forming, toxic, or other deleterious materials. 
Requires acid rock drainage (ARD) analysis of waste rock and tailings throughout the life 
of the mine to ensure that ARD is not occurring and provides for prompt intervention if 
ARD is occurring. Suction dredge operat.ons typically require little reclamation because 
their disturbance is minor. Minor disturbance from suction dredging results from the 
restrictions that apply to their use, such as prohibiting suction dredging of streambanks, 
damage to woody riparian habitat, and the use of winches to ensure that trees and other 
streamside vegetation are not darraged. In addition, season of use restrictions protect fish 
eggs and sac fry by avoiding critical fish spawning periods. BLM sees little potential for 
unnecessary or undue degradation (UUD) as a result of the operations of suction dredges 
on public lands. Most suction dredging will be permitted by a state that requires certain 
restrictions on their use. If not permitted by a state, BLM will review a Notice or Plan of 
Operations submitted by suction dredge operators, who must explain how their operations 
will not result in UUD. 


19.122 Comment: The terms “deleterious” and “undesirable effluent” are vague and overly 
broad, and need to be either deleted or defined. Similarly the references to “alkaline” or 
“metal bearing” leachate are ambiguous and should be removed. Also. the language in 
this section needs to be modified to insert some flexibility. First, the phrase “To the 
extent practicable for prudent operations” needs to be added to the beginning of | section 
3809.420 (c) (3) (i). Second, the final sentence of [section] 3809.420 (c) (3) (iii) should 
be amended to read: “Source control to reduce acid drainage is preferred over long-term, 
or post-mining, effluent capture and treatment.” 


Response: These terms have been used for quite some time in BLM policy and have not 
resulted in interpretation problems. BLM does not think flexibility in preventing impacts 
caused by acid-forming, toxic, or other deleterious material is in the best interest of 
protecting the public lands. 
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19.123 Comment: The proposal to incorporate into law several of BLM’s guidance documents 
is redundant and uanecessary. Mining coinpanies are now being managed by BLM in 
accordance with the provisions of the guidance documents on acid rock drainage and 
cyanide. 


Response: We think it is highly appropriate to include policies developed since §3809 
was issued into the revised §3809 regulations. This is one of the many reasons that the 
regulations needed updating after 18 years. As you state, mining companies are now 
being managed by BLM in accord with the provisions of the guidance documents on acid 
rock drainage and cyanide. For operators to be aware of the requirements for their 
operations, such policies should be in the regulations. 


19.124 Comment: We strongly recommend that the regulation section on the reclamation and 
closure plans specifically address how all Resource Conservation and Recovery Act 
(RCRA) hazardous wastes and all Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) hazardous substances will be effectively 
treated and disposed of before final closure. 


Response: It is inappropriate for BLM to attempt to address how all RCRA and 
CERCLA hazardous substances will be treated and disposed of before final closure in this 
regulation. This issue is effectively addressed in §3809.420 (c) (3), (4) and (8) 


19.125 Comment: Proposed 3809.420 (c) (4) (vi) would require operators at closure to detoxify 
leaching solutions and heaps ... to minimize impacts to the environment....” We urge 
BLM to clarify that operators need not wholly detoxify heaps and leaching solutions 
where it is not cost-effective or feasible and where other means are available to protect 
the environment. In doing so, BLM would be following the lead of many states 
(including Nevada) that allow partial detoxification along with other measures (such as 
cover) if complete detoxification is not feasible and the alternative methods will fully 
protect the environment. 


Response: In §3809.420(c) (4) we list acceptable practices for detoxification of leaching 
solutions and heaps and adds “or equally successful alternative methods to detoxify 
solutions and materials...” This statement gives needed flexibility to operators. Partial 
detoxification is unacceptable if, upon completion, any materials and discharges don’t 
meet standards. 


19.126 Comment: Section 3809.420 Leaching Operations and Impoundments: You must 
detoxify leaching solutions and heap or tailings materials during temporary closure and at 
final reclamation to prevent impacts to the environment from contact with toxic materials 
or leachate. (This was changed to “minimize.”) Again, it is appropriate to require that 
effects from leaching solutions and leachate from tailings impoundments be confined to 
the project site, and prevented from migrating off site. Section 3809.420, Groundwater: 
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You must handle earth materials and water in a manner: that minimizes the formation of 
acidic, toxic, or other harmful infiltration to ground water systems and manage 
excavations and other disturbances to prevent or control the discharge of pollutants into 
the ground water. (This was changed to “minimize.” ) The word “control” gives BLM a 
significant amount of regulatory latitude here. But the message that is sent when 
“prevent” was changed to “minimize” is that it is not BLM’s goal to prevent the discharge 
protection of ground water quality with the present wording. The word “controi” cannot 
be meant or interpreted to mean allowing degradation (i.e. BLM cannot take the position 
that pollution is acceptable as long as it is “controlled”). “Prevention” is the operative 
word, and it must guide all decisions. Section 3809.420, when discussing acid -forming 
materials: If the formation of acid drainage cannot be completely prevented, you must 
control or prevent migration of acid drainage from the mine facility; and...(this was 
changed to “minimize uncontrolled.”) At a minimum, leaching solutions should be 
“prevented” from leaving the mine facility. Modern mine facilities have double-lined 
leach-containment systems with leak detection. Even in the event of a major accident or 
spill, it is not unreasonable to ask that a well barrier be installed to contain these spills 
and to pump the containment back to the facility for treatment. 


Response: The performance standards in §3809.420 describe the outcome an operation 
must achieve for each resource and incorporate a requirement for compliance with other 
state and federal laws. Operations are required to use equipment, devices, and practices 
that will meet the performance standards of §3809.420. “Minimize” means to reduce the 
adverse impact of an operation to the lowest practical level. During review of operations, 
BLM may determine that it is practical to avoid or eliminate particular impacts. We 
replaced “prevent” with “minimize” in response to public comments that at times an 
operator cannot prevent all impacts. BLM will determine if impacts can be prevented. 
We have added migration control to source control in §3809.420 (c) (3) (ii) and (iii). 


19.127 Comment: I can see where cyanide should be restricted, but there are nontoxic 


alternatives for leaching. An example would be thiosulphate. I propose that the 
regulations encourage nontoxic leaching methods and not restrict them as cyanide is. I 
am thinking of using a nontoxic leaching solution on my claim if it is economical. I 
would really be stopped, though, if it was regulated as strictly as cyanide. Nontoxic 
leaching should be exempted from the same cyanide rules. 


Response: The impacts of alternative leaching solutions may be less than cyanide. 
Project specific performance requirements are developed based upon the potential of the 
operation to create impacts. Therefore, alternative leaching agents may require less 
stringent operational controls. Your Plan of Operations needs to describe your proposed 
processing method. BLM would then work with you to ensure it achieves the 


performance standards. 
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19.128 Comment: I'd like to see this become law: NO mines, no matter how smal! should be 


exempt from regulations. especialiy for discharge, leach pits, and use of arsenic, cyanide, 
and other toxic chemicals. 


Response: All mining operations are required to achieve the performance standards in 
$3809.420. Laws are passed by Congress, and regulations such as these are issued to 
implement those laws. 


19.129 Comment: Revise 420 (c) (4) (vi) by deleting the second sentence. As written, a Plan 


that uses one of the listed “how methods that subsequently fails makes the Department of 
the Interior directly responsible and liable for any unnecessary or undue degradation. As 
noted clsewhere in the comments, this is a technical matter addressed in the water quality 
discharge permit by the state or EPA. When BLM as the land owner specifies a “how to” 
standards (for example natural degradation), BLM assumes direct liability for its success 
as long as the owner/operator uses the specified method in a reasonable and customary 
manner. 


Response: We have not specified “how methods.” Rather we have given operators some 
acceptable practices that may be used to detoxify leaching solutions and heaps. Upon 
completion of reclamation, all materials and discharges must meet standards. Liability 
for operators and mining claimants is addressed at §3809.116 (a) Mining claimants and 
operators (if other than the mining claimant) are jointly and severally liable for 
severally liable, in this context, means that the mining claimants and operators are 
responsible together and individually for obligations such as reclaiming the project area. 
Should obligations not be met, BLM may take any action authorized under this subpart 
against either the mining claimants or the operators, or both. BLM is not liable for 
unanticipated impacts. The operator and/or claimant is responsible for all environmental 
impacts, unanticipated or not. 


19.130 Comment: All operations using cyanide, sulfuric acid, or other extractive solutions 


should require lining and lining detection devices for new piles and expansion of existing 
piles and detoxification of extraction solutions at closure. 


Response: §3809.420 (c) (4) (ii) requires a low permeability liner or containment system 
and monitoring to detect potential releases if leakage occurs. §3809.420 (c) (4) (vi) 
requires detoxification of extraction solutions at closure. 


19.131 Comment: Revise .420 (c) (3) (4) to describe BLM liabilities when (a) BLM approves a 


Plan of Operations involving acid rock drainage or leaching processes, (b) BLM requires 
financial guarantees to fully meet the owner/operator obligations, including third-party 

contracting and BLM administrative costs in the event of default, (c) the owner/operator 
fully complies with the approved Plan, and (d) later acid rock drainage or leaching issues 
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Response: Under §3809.116 mining claimants and operators (if other than the mining 
claimant) are jointly and severally liable for their obligations under §3809. Jointly and 
severally liable, in this context, means that the mining claimants and operators are 
responsible together and individually for obligations, such as reclaiming the project area. 
Should obligations not be met, BLM may take any action authorized under this subpart 
against either the mining claimants or the operators, or both. The operator and/or 
claimant is responsible for all environmental impacts, unanticipated or not. 


19.132 Comment: Section 3809.420 (c) (4) (vii) [(vi)] All “materials and discharges must meet 


applicable standards.” What standards will apply to “materials,” and where will 
compliance be measured? BLM needs to give specifics. The rule should consider a point 
of compliance, to be established on site-specific considerations. 


Response: Applicable standards are those in §3809.420. Location of compliance with 
standards is a site-specific determination to be made on a case-by-case basis and cannot 
be specified in a national regulation. 


19.133 Comment: Existing regulations were finalized in the early 1980s before the widespread 


use of the cyanide heap leach process. This process has led to huge open pits never 
contemplated in the General Mining Law of 1872 or the Federal Land Policy and 
Management Act upon which these changes are based. Thus, changes are needed both to 
accommodate the new scale of mining as well as technical quality issues related to 
cyanide heap leach technology. The reclamation plan should include plans for heap 
detoxification. This goes beyond “isolation” or “control,” which could be met by merely 
capping a heap. The regulations must specify that the plan include “plans” to remove 
residual cyanide, etc. from the heap. The reclamation plan should also include plans for 
pit refill, unless determined to be infeasible (see below). Also included should be plans 
for treating water running from the site and poor quality water in the pit. It is essential to 
provide containment spaces for all potential spills. We welcome the addition of section 
(c) (4). It should not be acceptable to bury leaching solutions as (vi) appears to allow. 


We recommend eliminating natural degradation as an acceptable practice if that includes 
isolation so that natural processes may occur. 


Response: We agree that one of the main reasons for updating the §3809 regulations is 
the evolution of mining practices since the early 1980s. §3809.420 (c) (4) (vi) requires 
detoxification of heaps. Upon completion of reclamation, all materials and discharges 
must meet standards. Residual cyanide must be removed from the heap to meet 
standards. BLM will determine the need for pit backfilling by a site-specific review of 
information provided and environmental analysis of the Plan of Operations. BLM may 
determine the amount of backfilling required, considering economic, environmental, and 
safety concerns. Pit water quality must meet federal, state, or where appropriate, local 
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government standards. Where no standards exist, operators must take measures to protect 
treating pit watcr quality. §3809.420 (c) (3) (iii) requires any discharge of water from the 
site either to meet standards 1 undergo water treatment. §3809.420 (c) (4) (iii) and (iv) 
require containment for all potential spills. Natural degradation to detoxify leaching 
solutions and heaps is permissible if upon completion of reclamation the materials meet 
standards. 


19.134 Comment: We strongly urge that forms of leach recovery be completely eliminated as 


our water sources are far too valuable and so limited 


Response: It is our intention that the §3809.420 standards adequately protect the public 
land water resources from heap leaching. 


19.135 Comment: 3309.420 (c) (4) (iii) “You must ...construct...facilities... to contain percip. 


from storm event(s), in addition to the maximum process solution inventory.”: I think this 
is a good idea, but it could cause a significant increase in surface disturbance, reclamation 
cost, and reclaiming bonds, especially for larger mineral processing facilities. And, does 
with toe seepage collection systems? Maybe an analysis of potential resource impacts 
from solution discharge should be completed before operators are required to build huge 
containment structures for releases that would not affect water resources, wildlife habitat, 
or public safety. These issues should be clarified in the regs. 


Response: We recognize that increased surface disturbance could result from increasing 
the capacity of facilities and impoundments to contain a 100-year, 24-hour storm event. 
This was a compromise between smaller storm events and the probable maximum storm 
event. We think this added safeguard is needed to protect the public lands and that the 
increased size of containment structures is justified. Process solution inventory does 
include the potential draindown from tailings impoundments with toe seepage collection 
systems. 


19.136 Comment: We urge BLM to resurrect the language that would have considered the 


creation of the need for perpetual water treatment to be unnecessary or undue degradation 
and grounds for denial of planned operations. Unnecessary or undue degradation should 
be defined as something more than a failure to meet the rule's performance standards. If 
requiring water to be treated for a long as can be foreseen into the future is not undue 


degradation, then what is? 


Response: We first proposed the denying a Plans of Operations resulting in unnecessary 
or undue degradation for operations that predicted long-term (>20 years) water treatment. 
But initial feedback from EPA did not support this proposal. Without substantial support 
for this position, we dropped it from further consideration. We considered this 


Comments & Responses 402 Performance Standar’ 


prohibition in Alternative 4. We have addressed the issue of long-term water treatment 
by addressing in §3809.420 (c) (4) (vi) detoxification of leaching solutions and heaps, 
management of tailings during closure and final reclamation, and requiring all materials 
and discharges to meet standards upon completion of final reclamation. In addition we 
now may require (see §3809.552 (c), if needed, that financial guarantees establish a trust 
fund or other financial mechanism available to BLM to ensure the continuation of long- 
term treatment to achieve water quality standards and other long-term postmining 


maintenance requirements. 


19.137 Comment: This performance standard appears to require elimination of all highwalls. 


This may not be feasible in some cases. Highwalis should be modified to minimize 
safety hazards (i.e. benching, etc.). Elimination is not always needed to minunize safety 
hazards. 


Response: §3809.420 (c) (6) states that highwalls may be temporarily retained in a safe 
condition to preserve evidence of mineralization. 


19.138 Comment: 3809.420 (c) (6) The proposed rules are not clear about when regrading or 


grading starts. Is this a daily, weekly, monthly, or yearly event, or can the operator wait 
until the reclamation phase of the project starts? The way the section reads, one could 
believe that with each truck load of rock dump BLM would require immediate 
unnecessary or undue degradation (UUD) control. Will BLM allow large earth moving 
equipment tires to be used for UUD and erosion control. 


Response: §3809.420 (a) (5) requires operators to begin and complete reclamation at the 
earliest economically and technically feasible time on portions of the disturbed area that 
will not be further disturbed. You are correct that BLM does require prevention of 

unnecessary or undue degradation at all times. Tires are not suitable for erosion control. 


19.139 Comment: How does BLM intend to address the requirement to “minimize impacts” 


when “minimizing” one impact could increase another impact? For example, 
construction stockpiles or waste piles with more gradual slopes may be appropriate to 
reduce erosion but may increase the area of surface disturbance. With all of the 
requirements to “minimize” impacts under the performance standards, how will BLM 
balance these requirements? 


Response: If there is a conflict between standards, it will be resolved oa a case-by-case 
basis. 


19.140 Comment: 3809.420 (b) (5) contains the performance standards for revegetation. In 


Section 3809.420 (b) (5) (v) the word “minimize” should be used rather than “prevent” so 
the sentence would read “... you must use other techniques to minimize erosion...” It may 
not always be necessary or technically or economically feasible to prevent erosion, and 
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prevention of erosion clearly exceeds the unnecessary or undue degradation standard 
under FLPMA. Also, as noted above , the definition of “minimize” must be clarified. 


Response: In response to public comments like yours, we have made your recommended 
change. 


19.141 Comment: BLM has not considered that there are valid reasons for leaving highwalls 


other than mineralization. 


Response: We recognize there are many reasons for leaving highwallis, including 
maintaining evidence of mineralization. The proposed final regulations provides for a 
-diteidinn Meck on onnites oft sectadian eafiete. techacteie. encl 
and economic concems. 


19.142 Comment: Section 3809.420 (c) (6) (ii) : This section would modify the rule by stating 


that disturbed areas may “temporarily” remain unreclaimed to preserve evidence of 
mineralization. Federal and state laws require a “discovery” on cach claim. The ability to 
market a property requires exposure. This section should instead specify a reasonable 
exposure size and a means of maintaining it in a safe, nonpolluting manner, as opposed to 
burying every outcrop so that the next person has to further disturb the soil to meet the 
letter of the law. 


Response: §3809.420 (c) (6) (ii), we think, provides for adequate discovery evidence. 
Temporary retention of highwalls and other evidence and information will satisfy 
discovery requirements. 


19.143 Comment: The proposed regulations would establish a requirement that mine pits would 


have to be backfilled for whatever judgmental reasons: environmental, safety, economic, 
or some combination of the three. Minerals values will be gone forever, and premature 
closure of open pit mines is inevitable. 


Response: The presumption for pit backfilling has been removed. §3809.420 (c) (7) 
now reads Pit reclamation. (i) Based upon the site specific review of §3809.401 (b) (3) 
(iii), and environmental analysis of the plan of operations, BLM may determine the 
amount of pit backfilling required, taking into consideration economic, environmental 
and safety concerns. (ii) You must apply mitigating measures to minimize the impacts 
created by any pits or other disturbances that are not completely backfilled. (iii) Water 
quality in pits and other water impoundments must comply with applicable Federal, State 
and where appropriate local government standards. Where no standards exist, you must 
take measures to protect wildlife, domestic livestock, and public water supplies and users. 
BLM will review the information required in §3809.401 (b) (3) (iii) Mine reclamation, 
including information on the feasibility of pit backfilling that details economic, 
environmental and safety concerns; to make its determination regarding the amount of 
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backfilling required. 


19.144 Comment: 3809.420 (c) (7) (iii) requires mitigation measures if a pit is not completely 


backfilled. This provision should be deleted. This mandatory requirement is 
inappropriate. 


Response: We think it is entirely appropriate to require operators to take mitigation 
measures if they do not completely backfill a pit or other disturbance. The intent of this 
mitigation requirement is to ensure that impacts of not backfilling pit areas are mitigated. 
For example, if leaving a pit highwall creates a safety hazard, required mitigation may 
include erecting fencing and hazard signs. If the pit is in significant wildlife habitat ‘hat 
cannot be restored unless backfilled, then the mitigation may require providing 
replacement habitat in another location. 


19.145 Comment: Performance Standards. BLM's economic factors to consider when 


weighing the feasibility of pit backfilling must include the mineral resources from future 
development or rendered inaccessible due to backfilling and the negative environmental 
impacts of pit backfilling. 

Response: From the site-specific review of §3809.401 and environmental analysis of the 
Plan of Operations, BLM may determine the amount of backfilling required, considering 
unavailable mineral resources may be some of the items considered. 


19.146 Comment: If you dig a hole, fill it up. No excuses. 


Response: In response to public comments and the NRC (1999) study, we have removed 
the presumption for pit backfilling. §3809.420 (c) (7) now reads Pit reclamation. (i) 
Based upon the site specific review of §3809.401 (b) (3) (iii), and environmental analysis 
of the Plan « f Operations, BLM may determine the amount of pit backfilling required, 
taking into consideration economic, environmental and safety concerns. (ii) You must 
apply mitigating measures to minimize the impacts created by any pits or other 
disturbances that are not completely backfilled. (iii) Water quality in pits and other water 
impoundments must comply with applicable Federal, State and where appropriate local 
government standards. Where no standards exist, you must take measures to protect 
wildlife, domestic livestock, and public water supplics and users. BLM will review the 
information required in §3809.401 (b) (3) (iii) Mine reclamation, including information 
on the feasibility of pit backfilling that details economic, environmental and safety 
concerns; to make its determination regarding the amount of backfilling required. 


19.147 Comment: When should degradation of land from an unreclaimed open-pit mine be 


regarded as undue degradation, that is, “inappropriate” or “unwarranted” degradation? 
“Inappropriate” or unwarranted degradation” is site sensitive, the same action might be 
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“inappropriate degradation™ in one location but not another. 


Response: Degradation of land from an unreciaimed open pit mine is regarded as undue 
completely backfilled will be determined on a site-specific case-by-case basis. 


19.148 Comment: BLM must clarify the requirements for open pits that are not backfilled. 


Response: §3809.420 (7) (ii) requires operators to take mitigation measures if they do 
not completely backfill a pit or other disturbance. The intent of this mitigation 
requirement is to ensure the mitigation of impacts of not backfilling pit areas. For 
example, if leaving a pit highwall creates a safety hazard, required mitigation may include 
erecting fencing and hazard signs. If the pit is in significant wildlife habitat that cannot 
be restored unless backfilled, then the mitigation may require providing replacement 
habitat in another location. The mitigation requirements for pits that are not completely 
backfilled will be determined on a site-specific basis. 


19.149 Comment: Clearly, some pits should be backfilled, and some pits should not be 


backfilled. This decision should be evaluated on environmental grounds. If backfilling a 
pit will protect water quantity and quality or public safety, then backfilling is appropriate. 


Response: §3809.420 (7) (ii) requires operators to take mitigation measures if they do 
not completely backfill a pit or other disturbance. The intent of this mitigation 
requirement is to ensure the mitigation of impacts of not backfilling pit areas. For 
example, if leaving a pit highwall creates a safety hazard, required mitigation may include 
erecting fencing and hazard signs. If the pit is in significant wildlife habitat that cannot 
be restored unless backfilled, then the mitigation may require providing replacement 
habitat in another location. The mitigation requirements for pits that are not completely 
backfilled wi’ be determined on a site-specific basis. Environmental concerns will be 
used when determining the extent of backfilling or backfilling required. 


19.150 Comment: BLM's presumption that backfilling is feasible will greatly increase the 


scrutiny of that issue and place new burdens on BLM to justify deviation from that 


presumption (not to mention defending Plans of Operations that do not require backfilling 
through the Interior Board of Land Appeals administrative appeal process. 


Response: The presumption for pit backfilling has been removed. §3809.420 (c) (7) 
now reads Pit reclamation. (i) Based upon the site specific review of §3809.401 (b) (3) 


(iii), and environmental analysis of the Plan of Operations, BLM may determine the 
amount of pit backfilling required, taking into consideration economic, environmental 
and safety concerns. (ii) You must apply mitigating measures to minimize the impacts 
created by any pits or other disturbances that are not completely backfilled. (iii) Water 
quality in pits and other water impoundments must comply with applicable Federal, State 
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and where appropriate local government standards. Where no standards exist, you must 
take measures to protect wildlife, domestic livestock, and public water supplies and users. 
BLM will review the information required in §3809.401 (b) (3) (iii) Mine reclamation, 
including information on the feasibility of pit backfilling that details economic, 
environmental and safety concerns: to make its determination regarding the amount of 
backfilling required. 


19.151 Comment: BLM should change the phrase “where reasonably practical” to read “where 
logical sal” 


Response: To our knowledge we did not use the phrase “where reasonably practical.” 


19.152 Comment: Pari 3809.420 (a) (2) Sequence of operation: Reclamation should be 
performed concurrent with mining, as noted in section (5). This subject should refer to 
subpart (5), or state this directly to avoid conflict of meaning. 


Response: We think that not referring to §3809.420 (a) (5) Concurrent reclamation in 
$3809.420 (a) (2) Sequence of operations does not create a conflict of meaning. We 
think it is clear that reclamation must be performed concurrent with mining if 
economically and technically feasibie. 


19.153 Comment: Currently BLM doesn’t have a standard for noise pollution. Noise has been 
found to be deleterious to health. Mine Safety and Health Administration (MSHA) 
standards are to protect workers only and are not appropriate for protecting adjacent 
communities. Often times mine neighbors, such as myself, live out of the city limits, and 
there are no noise ordinances in effect. BLM can regulate hours of operation but doesn’t 
regulate noise per se. Speaking from experience, living next to a mine that doesn’t have 
to meci standards in this area is a serious regulatory oversight. 


Response: Noise pollution from mines on public land is not a universal concern. The 
proper time to deal with the issue of noise pollution is during the environmental analysis 
process. Noise can be addressed at that time and impacts properly mitigated. 
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AFFECTED ENVIRONMENT AND CONSEQUENCES (GENERAL) 


20.01 Commment: The draft EIS does not address the existing natural conditions before mining 
operations occurred. It always gives the illusion that the land was previously untouched 
when, in fact, little has been untouched in the last 120 years. 


Response: We recognize that there have been considerable impacts from historic 
mining, and such mining is one of the reasons for the mining regulation that exists today. 
The draft and final EIS focuses the analysis starting in1981 with the enactment of the 
existing 3809 regulations. 


20.02 Comment: The projection of future impacts appears to assume that the historic pattern 
of significant withdrawal of public lands from the operation of the federal mining laws 
will not continue. This is unrealistic when considering the Department of the Interior 
action in Montana and Utah in just the last year. 


Response: Some of these withdrawals were made after the draft EIS was published. 
While individually large, they do not represent a significant fraction of public land such 
as would affect the future mineral activity level projections in the draft EIS. In any event, 
the withdrawal actions are common to all alternatives and therefore do not change the 
relative impact among the alternatives. The assumptions used in the draft EIS have been 
modified for final EIS. 


20.03 Comment: The draft EIS must analyze the wide range of sites and mines regulated under 
the 3809 program. Mine sites on BLM-administered lands represent an enormous 
diversity of climate, terrain, geology, mineral deposit types, and mining methods. Both 
the Affected Environment and Environmental Consequences chapters of the draft EIS 
must give full and equal weight to the many different types of environmental settings and 
mines, and provide a separate analysis of the impacts that would occur at these different 
settings and mines if the various alternatives considered in the draft EIS were 
implemented. 


Response: The EIS provides a programmatic analysis of an incredibly varied land. lt 
would be nearly impossible to address all environmental settings in one document. A 
detailed description of the environmental setting would be the subject of an 
environmental analysis for an individual Plan of Operations. The proposed final 
regulations and alternatives provide options for processes that would be used to consider 
the site-specific environmental conditions at individual projects reviewed under the 
regulations. 


20.04 Comment: The draft EIS lacks any discussion of mitigation measures. The NEPA 
implementing regulations require that an EIS contain a discussion of the “means to 
mitigate adverse environmental impacts.” We could not find ay discussion of mitigation 
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measures in the draft EIS. BLM discusses negative impacts on rural and mining 
communities in the draft EIS but describes no proposed mitigation. There are any 
sumber of such mitigation measures that could have been considered. BLM could 
broaden the current transition provisions to “grandfather” more existing operations. it 
coulé propose case-by-case vanances in situations where alternative approaches may not 
meet standards but could be shown to protect basic environmental values. These two 
suggestions are illustrative, not an exhaustive list. Without a list of mitigating measures 
and some consideration of them, the draft EIS is not complete and does not meet the 
requirements of NEPA. 


Response: The CEQ regulations require mitigating measures only if not already included 
in the proposed action or alternatives (40 CFR 1502.14(f)). The alternatives presented in 
the draft EIS include various approaches to regulating mining activives. Some of these 
alternatives, such as Alternatives | and 2 would mitigate (avoid, reduce, or eliminate ) 
impacts of the Proposed Action on the mining industry. Other alternatives, such as 
Alternatives 3 and 4 would serve to develop a regulatory program that mitigates the 
impact of mining on other resources. Mitigation measures are built into the alternatives. 
Of course, specific mitigating measures for an individual project are developed during 
that project's review and are not addi ssed in this programmatic document. 


20.05 Comment: BLM’s Table 3-1 on page 78 of the draft EIS implies that the proposed 3809 
regulations apply to about 332 million acres of public lands, when the acreage shown 
contains significant amounts of land closed to entry under the federal mining laws. This 
table can be reasonably interpreted to read that there are 86.9 million acres of public linds 
in Alaska that are open to and at risk from improper mining operations. This is incorr ct. 
Of the 86.9 million acres in Alaska, 26% (23+ million acres) are in the National 
Petroleum Reserve- Alaska (NPRA-A), which has been closed to entry under federal 
mining law since 1923. Table 3-1 also ignores the substantial acreage in Alaska thai is 
temporarily under BLM jurisdiction and closed to entry under the federal mining laws 
because of valid selections by the Alaska Native Corporations and the State of Alaska 
under a variety of acts of Congress and not yet conveyed by BLM, as well as the pipeiine 
are likely in other states because of recent withdrawals in Utah and Montana. 
Accordingly, this table should have another column that shows the acreage by stute open 
to the operation of the federa! mining laws and the acreage open but with restnouons such 
as a congressicnal designation or an area of critical environmental concern in a -ompleted 
land use or activity plan. A map showing those acres and designations also should be 
appended so that meaningful comments can be made 


Response: The footnote for Table 3-1 shows that the public land acreage figures 
includes lands withdrawn from entry under the Mining Law. For the final EIS the table 
has been revised to note that lands segregated from mineral entry are also ipcluded in the 
figures. 
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20.06 Comment: Prime cxampies of bias are BLM's using mining impacts from the “late 


1800s” at “several sites” in the Clark Fork Basin without describing the extent, if any, 
that those impacts are directly related to mining on public lands since the effective date of 
the existing 3809 mining regulations and the extent those impacts from the existing 3809 
regulations would be ameliorated by the proposed 3809 regulations (see page 54 of the 
December 22, 1998 Department of the Interior document). 


Response: Impacts from historic mine sites are part of the background or affected 
environment upon which the effectiveness of the proposed final regulations and 
alternatives are evaluated. In other cases, impacts from historic mines serve to show the 
type of effects that can occur without any regulations. We clearly stated in the EIS that 
these are impacts from historic activity. 


Comment: The text of the draft EIS makes several references to a total of 214,000 acres 
(0.0006%) of public lands having been disturbed by mining since !981. Purther, 70% 
(149,000 acres) remain unreclaimed. The text does not state the extent to which the 
149,000 unreclaimed acres are directly associated with the continuing mining operations 
on public lands, and/or to which reclamation has been completed through recontouring 
and stabilization but revegetation has not yet met the standard required in the BLM - 
approved Plan of Operations. The draft EIS is seriously deficient in a factual discussion 
of why only 30% (65,000 acres) of the disturbed land has been reclaimed. This 
discussion would be useful in implementing the NRC study (NRC 1999) finding that 
BLM field operations did not uniformly apply the existing regulations for a variety of 
reasons. A full disclosure of which field offices have the most trouble implementing the 


‘ existing regulations will also help the reader understand how and where BLM intends to 


implement NRC study Recommendations | 1.12.15, and 16. 


- Response: For the most part the unreclaimed acreage is part of ongoing operations. In 
other instances the projects have been abandoned and are presently unreclaimed. A 
survey of BLM field offices in 1999 revealed the existence of more than 530 abandoned 
3809 operations where BLM has been left with the reclamation liability. Most of these 
ure at the Notice level. None of these unreclaimed acreage would be due to the transition 
p ‘riod between having the work accomplished by the operator, yet waiting on BLM 
ap-proval for final bond release. The purpose of the EIS analysis is not to evaluate ways 
to *mplement the NRC's recommendations but to consider changes to the 3809 


reg tlations. We are now considering implementing the NRC's nonregulatory 
recc mmendatons. 


Commment: Page 78, Efficiency. The draft EIS does not rigorously evaluate the 
administrative changes that “improve efficiency” because almost all of the proposed 
regulatory changes require more public notice, more evaluation of public comment, more 
time, more points for appeal, and greater staff costs to BLM. 


Comments & Responses 410 Affected Environment & Impacts, General 


) 


20.10 


20.11 


20.12 


Response: Alternatives | and 2 would either not affect or improve the strictly 
“administrative” application of the regulations from the operator's perspective. This is 
shown in an impact analysis presented in Appendix E 


Comment: Table 3-8 (page 90) does not present any reasonabie basis to assume that 
mining is going to increase on public lands in light of the Department of the Interior's 
recent policies to engage in large administrative land withdrawals in several states so as 
to prohibit either new mining operations or significantly restrict existing mining claims. 


Response: The draft EIS on page 90 states that the overall number of Notices and Plans 

of Operations submitted under the No Action Alternative is expected to remain about the 

same or slightly decrease. The final EIS, including Table 3-8, has been revised to account 
for a further decrease in expected activity levels under the No Action Alternative. 


Comment: The issue is impacts to the land that renders mining nonsustainable and 
hence, of little value. 


Response: Mining on an individual proyect basis is nonsustainable because once the 
deposit has been mined out, economic operation cannot be continued. Reclaiming areas 
disturbed by mining addresses the long-term sustainability of the lands involved. The 
major focus of the performance standards under the alternatives is reclamation to address 
the sustainability issue. 


Comment: Irreversible and Irretrievable Commitment of Resources, page 80. We 
recommend the EIS explain that when mining reclamation cannot restore the natural 
ecosystem to its predisturbance condition, this also constitutes an irreversible and 
irretnevable commitment of resources. 


Response: Page 80 of the draft EIS already states that a resource is irreversibly 
committed when it cannot be restored to its original or predisturbance condition. 


Comment: The whole notion of doing something “in perpetuity” as a viable form of 
reclamation is absurd. If the operation can't be fully reclaimed without requiring some 
kind of perpetual treatment, then you shouldn't allow it in the first place. 


Response: Perpetual treatment or perpetual maintenance requirements are regulatory 
tools used to address the uncertainty of long-term needs such as water treatment or site 
maintenance. The actions would not be required “forever” as perpetuity is often thought 
of, just to some point in the future that is difficult to define. This approach allows the 
considering of contingencies and provisions for financial assurance mechanisms that 
might otherwise not occur. Without such an approach, the agencies and operator are 
forced to make a judgment on the extent and duration of future requirements. These 
judgments may not be accurate. Alternative 4 considers restricting long-term treatment to 
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a set period and not approving operations that would exceed this requirement. 


to impacts of other actions that will continue to transform rural areas. But it needs to 
explain that mining can have far-reaching adverse consequences that go beyond the direct 
other natural resources need more discussion in the EIS. 


when compared to the larger effects of transforming the rural landscape. Subdivisions, 
increased recreation use, and the general impacts of an increasing population will 
continue to overshadow the more localized effects of mining. 


Comment: Cumulative Effects, Pages 79-80. The EIS is correct in stating that mineral 
activity is not the only factor that affects public lands. But it is negligent in restricting the 
cumulative effects analysis to other future mining activities. Many other actions, 
species, and activities on adjacent private lands, can indirectly affect the same resources 
affected by mining. Furthermore, many uses of postmining reclaimed lands may 
cumulatively affect wildlife and their habitats. These effects need to be addressed in the 
draft EIS. Although the EIS describes some impacts of past actions, it does not describe 
past cumulative effects of such activities as livestock grazing, agriculture, recreation, and 
urbanization. For example, livestock grazing has disturbed riparian vegetation 
throughout the West, resulting in both direct and indirect adverse impacts to soils, 
vegetation, wildlife, water quality, and water quantity in such areas as wells. The 
cumulative effects of these actions need to be described in the document. The effects of 
the alternatives on resources, when added to the cumulative effects of other actions, then 
need to be explained. 


Response: Cumulative impacts have been reassessed for the final EIS and the text 
updated. But the focus of the draft and final EIS are on the effect of the proposed 3809 
regulations. These other actions will continue under all alternatives and will overshadow 
most impacts directly attributable to mining. By focusing on the impacts attributable to 
changes in the 3809 regulations and alternatives, the analysis can draw a sharper contrast 
between alternatives and give the decision maker a clear basis for selecting a preferred 
alternative. 


Comment: Recognizing the difficulty of conducting a cumulative regulatory effects 
analysis does not mean it may or should be avoided. The analysis must include the 
regulatory programs listed in the Scoping Report (BLM 1997a) as well as the Clean 
Water Act, the Endangered Species Act, and all other regulatory programs that have been 
a large cause of the extreme difficulties which the hardrock mining industry faces today 
in the United States. 
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Response: [he analysis has not been avoided. It is inherent in the baseline conditions. 
The impacts of these other regulatory programs are already built into the affected 
environment, including the activity levels projected for Notices and Plans of Operations. 
The EIS focuses on how this baseline would change as the result of a BLM change in the 
3809 regulations under the alternatives. 


20.16 Comment: BLM’s failure to analyze cumulative impacts has also resulted in an incorrect 
assessment of the impacts of the proposed revisions of the 3809 regulations on future 
mineral activity. (See draft EIS Appendix E.) Many of these changes will impose more 
costs, delays, or permitting requirements on the mining industry. BLM’s projections of 
no effort to consider the cumulative social, economic, and environmental effects. This 
oversight has resulted in projections—and environmental analyses—that are wrong. 


Response: The projections are correct to focus on the effect of changes in the 3809 
regulations since that is what is being proposed. The impacts of other laws and 

baseline projections for the number of Notices and Plans that would be filed under the No 
regulations are not changed. The analysis then considers how changes in the 3809 
regulations might affect the baseline projection, either upward or downward, and the 
associated direct and indirect effect of such changes. The result is a projected number of 
Notices and Plans and a projected percentage change in mineral activity that considers all 
other environmental laws and regulations that are common to all EIS alternatives. This 
projection is then used by each specialist to assess the social, economic, and 
environmental impacts of each alternative. 


20.17 Comment: The Forest Service has also taken a number of actions and made several 
regulatory proposals which should be considered in the NEPA evaluation of the proposed 
revisions to the 3809 regulations. On February 12, 1999, the Forest Service published an 
interim final rule suspending road construction in many unroaded areas within the 
National Forest System. 64 Fed. Reg. 7289 (Feb. 12, 1999). The Forest Service had 
earlier announced that it would publish a new draft rule for public comment in late 1999. 
No proposed rule has yet been published, but it is likely that the Forest Service will 
propose and finalize new rules in roughly the same time frame that the revised 3809 
regulations might be finalized. In October 1999, the Forest Service published a scoping 
notice for a draft environmental impact statement considering the management of 
“roadless” areas within the national forests. 64 Fed. Reg. 56306 (Oct. 19, 1999). Also in 
October 1999, the Forest Service published proposed revisions to its forest and land 
management planning regulations. 64 Fed. Reg. 54073 (Oct. 5, 1999). These Forest 
Service actions have important implications for future mineral activities, including 
exploration, on national forest lands. In turn, the availability of forest lands for mineral 
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exploration and development is likely to affect mineral exploration and development on 
BLM lands. BLM's proposed revisions to the 3809 regulations, when combined with 
these Forest Service actions, are likely to have a cumulative impact cn the environment. 
The draft EIS should and consider those impacts. 


Response: Actions by the Forest Service and Department of Agriculture are not defined 
enough at this time to be considered more than speculative for mineral operators working 
under the Mining Law on forest lands. Nor do the Forest Service regulations apply to 
BLM-managed lands. Therefore, potential cumulative impacts of future Forest Service 
actions on mineral operators have not been consicered in the EIS analysis on BLM’s 3809 
reguiations. 


20.18 Comment: The EIS for the proposed regulations must consider not only the impact of 
those regulations on the mining industry and the indirect impacts on employees, 
dependent communities, and suppliers of the mining industry, but it must also include the 
cumulative impact of the proposed regulations along with the entire regulatory system 
applied to the United States mining industry. 


Response: The EIS does consider the impact of the 3809 regulations on the mining 
industry and on the social and economic resources of affected communities. The EIS 
considers the entire existing regulatory system as applied to the U.S. mining industry as 
part of the baseline conditions. The EIS accounts for effects on the mining industry in the 
activity level projections for Notices and Plans under each alternative and in the later 
environmental effects analysis. 


20.19 Comment: The NEPA review of the 3809 rulemaking is clearly incomplete in that it 
fails to incorporate a specific component of the required analysis. CEQ regulations 
specify that direct, indirect, and cumulative impacts must be considered in an EIS. 40 
FCR 1508.25. Cumulative impacts are defined to include “the incremental impact of the 
action when added to other past, present, and reasonably foreseeable [Federal or non- 
Federal] future actions.” BLM acknowledges this requirement but fails to comply with it 
(draft EIS, pages 79-80). The Federal Government is now engaged in dozens of 
rulemaking proceedings aimed directly at mining and mineral processing companies or 
their immediate customers. These proceedings include EPA’s proposed National Hard 
Rock Mining Framework, BLM’s recent use and occupancy regulations, BLM's new 
bonding regulations, other EPA initiatives such as the recent addition of the hard rock 
mining sector to the Toxic Release Inventory (TRI) reporting requirements, Clean Water 
Act proposals on total maximum daily load (TMDL), the Advanced Notice of Proposed 
Rule Making to change water quality standards, the proposed changes to the underground 
injection control program, NHPA, ARPA, Migratory Bird Treaty Act, the Interior 
Columbia Basin Ecosystem Management Project; the U.S. Forest Service's new interim 
road policy; all Environmental Species Act listings, the U.S. Army Corps of Engineers’ 
proposed changes to Clean Water Act programs for Section 404 permitting, potential 
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changes to the RCRA Bevill exclusion for certain mining wastes, 1996 delegation of 
CERCLA section 106 remediation order authority to the Departments of the Interior and 
Agriculture, PACFISH and INFISH, state mining and reclamation statutes and 
regulations, changes to the Mining Law of 1872 being contemplated by Congress, and the 
Department's recent (and inappropriate) decision on the use of mil] sites in connection 
with mining claims. BLM fails to look at the cumulative impact of such regulations when 
providing the impact analysis for adopting the proposed rule. Together, these 
rulemakings undermine the ability to mine. But 20 federal action poses a greater threat to 
mining in the United States than limiting access to public lands. Additionally, the errors 
in the analysis are compounded by the failure of the draft EIS to adequately evaluate and 
discuss the environmental impacts of existing federal and state regulatory programs, 
which is the baseline from which potential cumulative effects must be analyzed. This 
analysis should evaluate the cumulative impacts of changes in the 3809 regulations in 
conjunction with potential changes in royalties, fees, taxes, reporting requirements, and a 
plausible range of future regulatory developments. 


Response: A cumulative impact analysis of other existing mining-related laws and 
regulations has not been avoided. It is included in the EIS as part of the baseline 
conditions. The impacts of other laws and regulations have been built into the baseline 
projections for the number of Notices and Plans that would be filed under the No Action 
Alternative. This number is used to determine future mineral activity levels if the 3809 
regulations are not changed. The analysis then considers how changes in the 3809 
regulations might affect the baseline projection, either upward or downward, and the 
direct and indirect effect of such changes. The result is a projected number of Notices 
and Plans, and a projected percentage change in mineral activity, that considers al! other 
environmental laws and regulations for each EIS alternative. This projection is then used 
by each specialist to assess the social, economic and environmental impacts of each 
alternative. The final EIS has been updated to include the most recent baseline 
projections and estimated changes in mineral activity and to evaluate the impact of the 
3809 regulation alternatives on the environment, the mining industry, and on the social 
and economic resources of affected communities. Future actions by BLM, the Forest 
Service, Department of Agriculture, EPA, FWS, or other agencies are not defined enough 
at this time to be considered more than speculative. Should these actions occur, they 
would be common to ali alternatives and would not greatly affect the relative difference 
between alternatives. Therefore, the EIS has not considered in detail the potential 
cumulative impacts of future hypothetical actions. 


Comment: The draft EIS failed to disclose tuat the federal court-ordered “cumulative 
impact EIS” by BLM concluded that the existing 3809 mining regulations in combination 
with the coordinated permitting authorities of oth.r agencies such as the Corps, EPA, and 
State agencies had adequate ways to prevent long-lasting significant cumulative 
environmental impacts. 


Comments & Responses 415 Affected Environment & Impacts, General 


Response: The cumulative impact EIS referenced in the comment is believed to be that 
required to address the cumulative impacts of placer mining under Notice-level 
operations along several rivers in Alaska. The results of the analysis recognized that the 
cumulative impacts of these operations could not be addressed without interagency 
coordination and the use of recreation permits. 


20.21 Comment: The NRC Committee noted that "...the committee emphasizes that...potential 
intensity in all cases.” (p.3) The draft EIS offered no discussion of this concept or 
evidence to the contrary. Nor did it provide an analysis of proposed and identified 
environmental impacts and those actually experienced by a project. BLM has analyzed 
enough mining projects to readily show the imagined and real impacts and their 
‘onifi 


Response: BLM agrees with the NRC assessment. An environmental analysis is a 
prediction of future impacts and not a guarantee that the impacts will occur. All future 
impacts described in the 3809 EIS are potential by definition. At mining operations 
BLM has also observed a variety of impacts that were not predicted (or were 
underestimated) in their site-specific environmental analyses. Two general examples 
include the problems with migratory bird deaths from open cyanide soiutions in the 
1980s, and the underestimating of the acid rock drainage potential in the carly1990s. In 
both cases BLM responded with policy directives to address these issues and is including 
elements of these policies in the proposed 3809 regulations. These cases and others 
experienced by BLM team members were considered during scoping for the rulemaking 
to determine real and significant environmental issues. 


20.22 Comment: The draft EIS lacks any evaluations needed to implement NRC study 
Recommendations 12, 15, and 16. 


Response: The purpose of the draft EIS is to consider 3809 regulation alternatives, not 
how to implement NRC's recommendations. NRC Recommendations 12, 15, and 16 are 
all implementation recommendations that could be applied under any of the EIS 
alternatives. Recommendation 12, on staff adequacy and location, would be implemented 
under any alternative. Recommendation 15, on preparing guidance manuals, would also 
be adopted to help implement whatever regulatory provisions are finally selected. 
Recommendation 16, on a more timely permitting process, complements the other two 
recommendations on making the program more effective. 


20.23 Comment: We are equally concerned that the BLM’s apparent intentions to ignore many 
of the findings of the NAS/NRC study will impair the agency's ability to manage public 
lands in a manner that best protects the environment. BLM should regard this study as a 
valuable tool with which to guide changes and improvements in BLM regulations and 
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policies for mining. As discussed above, the NAS/NRC study contains several insightful 
observations and important recommendations. Failure to act upon these observations and 
recommendations will foreclose upon an opportunity to improve BLM's programs and to 
enhance environmental protections at mines on BLM-managed lands. This missed 
opportunity is at odds with the environmental interests of WMC members and others 
affected by mining on BLM-managed lands. 


Response: BLM values the results of the NRC study and has changed the proposed 
regulations so as not to be inconsistent with NRC recommendations as required by 
Congress. BLM intends to use both NRC's regulatory and nonregulatory 
recommendations to improve the 3809 program. 


Comment: BLM's professional technical staff and BLM state management acknowledge 
some areas as having extensive and sensitive archeological, cultural, and spiritual 
resource values or unusual plant assemblages. In phone conversations and at nonpublic 
meetings, BLM staff and managers acknowledge that these areas should be protected. But 
some extremely sensitive areas have not been publicly identified in hopes that protection 
might be better afforded by not drawing attention to the location of such sensitive 
resources. How best to protect such sensitive and vulnerable resources and sites 
apparently remains a thorny management decision for BLM, made all the more difficult 
when the agency receives a proposal for exploratory drilling or mining on sensitive public 
lands. 


Response: NRC also recognized protection of resources not covered by other 
environmental laws as an issue. BLM has revised the definition of unnecessary or undue 


degradation to protect significant resources from substantial irreparable and unmitigatable 
harm. 


Comment: OHV Management Strategy. In January BLM announced that it was 
developing a national strategy for ensuring “environmentally responsible” off-highway 
vehicle (OHV) use on BLM-managed public lands. The OHV strategy is directly related 
to the proposed revisions to the 3809 regulations because it addresses some of the same 
stated objectives for revisions to the regulations, particularly the changes related to casual 
clearer in the notice reopening the public comment period, where BLM issued a 
clarification on its description of casual use. Thus, the substance of the final 3809 
regulations will be significantly affected by BLM's OHV management strategy, and 
environmental impacts from casual use or notice level operations could substantially 
differ from those projected by BLM in the draft EIS, which assumes no changes in the 
current OHV management strategy. 


Response: No significant impact to the substance of the 3809 regulations would result 
from a BLM decision to develop a national strategy for off-highway or off-road use. 
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Specific changes in off-road management are still speculative and undefined. Such uses 
for operations under the Mining Law would continue to be addressed by Notices or Plans 
of Operations. 


BLM has failed to properly acknowledge cumulative effects of programs mainly 
implemented by other federal and state regulatory agencies, it has also ignored broad- 
based actions initiated by the agency itself and the Department of the Interior. For 
example, Secretary Babbitt has discussed, with much fanfare, BLM’s National Landscape 
Monuments, which have been touted as a “new and visionary” system that creatively 
protects American's natural legacy. The agency's own characterizations of this unique 
new land conservation system emphasize the shortcomings of the 3809 NEPA analysis: 
neither the proposed rules not the draft EIS reference the system or evaluate the impacts 
of the proposed rules given the context of the new protection program. 


Response: Since the program was not announced until after the draft EIS was published, 
we could not include a discussion of it in the draft EIS. The proposed final regulations do 
add national monuments as one type of special category land where a Plan of Operations 
is required for any disturbance greater than casual use. The impact of this provision has 
been accounted for in the assumptions in Appendix E. Specifically we assume public 
lands open to minera! entry «nder the mining laws will continue to decrease in the long 
term as sensitive lands ac » side for environmental protection. The rate of this decline 
will vary in the short term, depending on the political and social climate. The final EIS 
has been revised to reflect the potential for more special status lands under this program. 


Comment: BLM has acknowledged that the two actions—the proposed revisions to the 
3809 regulations and the Solicitor’s millsite opinion—are related. BLM’s website for the 
3809 regulations includes a prominent link to the text of the Solicitor’s opinion. Yet the 
analysis in the draft EIS fails to consider how implementing the Solicitor’s opinion 
together with the proposed revisions to the 3809 regulations will affect the environment. 
NEPA requires that such impacts be considered and discussed in the draft EIS. 


Response: The Solicitor’s opinion on millsites applies under all alternatives and is 
reflected in the current activity level discussed in the Affected Environment section of the 
BLM is proposing changes in these regulations. If the operator has a right to conduct 
operations under the Mining Law, then the 3809 regulations are applied to prevent 
unnecessary or undue degradation. BLM has not added anything in the proposed final 
regulations on millsite determinations. 


Comment: We also believe that BLM's failure to consider the cumulative economic and 


environmental impacts of the proposed rule requires BLM to conduct a supplemental 
draft EIS. We particularly wish to stress that, in addition to BLM's failure to consider 
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cumulative impacts in the initial draft EIS alone makes the draft EIS invalid, intervening 
events between the draft EIS and today have further altered the landscape in relation to 


the cumulative impact analysis so as to independently require supplementation. 


Response: BLM does not believe that a supplement EIS is required. The cumulative 
impact analysis properly considered all relevant economic and environmental factors and 
has been revised in response to public comment. Intervening events, such as the NRC 
study, have been incorporated into the analysis and, if anything, have provided more 
support for the regulations proposed by BLM. Changes in the Proposed Action, which 
can trigger the need to prepare a supplement, are within the range of alternatives analyzed 
in the draft EIS and are therefore not substantial. The criteria for preparing a 
supplemental EIS at 40 CFR 1502.9%(c) have not been exceeded. 


20.29 Comment: BLM must coordinate with the U.S. Forest Service, U.S. Fish and Wildlife 
agencies to first assess the camulative impacts of current initiatives on rural America. 
This assessment, which should be completed and incorporated before any changes in 
3809 regulations, should include such measures as the Interior Columbia Basin 
as the 429,000 acres on the Rocky Mountain Front in Montana. These actions are 
devastatir ural America and are doing little or nothing to protect the environment. 
Again, such an assessment of the cumulative impacts on the environment and 
socioeconomic fabric of the affected region is necessary. 


Response: Other actions such as those described are part of the baseline conditions 
common to all of the alternatives presented in the draft and final EISs. 


20.30 Comment: Early identification of such areas as described in Recommendation 13 assists 
in the planning and permitting process. Both the Forest Service and BLM have dedicated 
planning processes in place to do just what this recommendations suggest. Such district 
or forest planning efforts are not germane to this rulemaking. Nonetheless, NWMA has 
activities into forest or resource area plans. But we believe that both agencies have done a 
satisfactory job over the years of recognizing parts of federal lands that truly require 
special consideration in land use decisions because of natural and cultural resources or 
special environmental sensitivities. Any appearance to the contrary is largely due to the 
recent exercise of bureaucratic fiat to alter long-standing definitions and legal 


Response: BLM agrees that NRC Recommendation 13 applies more to how BLM 
should conduct its planning process than the 3809 regulations. In the 3809 performance 
standards BLM has provided reference that requires operators to comply with the land use 
plans where not inconsistent with the Mining Law. This compliance will make the public 
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20.32 


and operators more aware of lands that require special consideration in Notices and Plans 
because of natural and cultural resources or special environmental sensitivities. 


Comment: NRC study Recommendation 13 is that BLM and the Forest Service need to 
regularly update and inform “high officials,” Congress, the public, and stakeholders, of 
parts of federal land that requires special consideration because of natural and cultural 
resources or special environmental sensitivities. The B/C study, draft EIS, and proposed 
regulations do not consider how to improve BLM and Forest Service planning or the 
consequences of incomplete information on existing and potential mineral resources or of 
simply downplaying mineral resources. Minerals should be treated in the same manner as 
other resources, and areas of critical environmental concern (ACECs) should be 


Response: We believe that NRC Recommendation 13 applies more to how BLM should 
conduct its planning process than how the 3809 regulations should be written. In 
addition, changes in BLM's planning regulations are outside the scope of this rulemaking. 
BLM does agree that mineral resources need to be properly assessed in the analysis 
conducted to determine whether an area should be designated an ACEC. But the ACEC 
determination is based on the presence of unique or critical resources that require special 
management to protect them, ‘nd not upon the inherent mineral potential of an area. If 
anything, the higher an area's . \ineral potential, the more likely the designation is 
warranted to protect the ACEC’s values, since there is a greater potential for surface 
disturbance. Note that an ACEC designation does not mean the area is withdrawn from 
operations under the Mining Law. The only effect an ACEC designation has in the 3809 
regulations is to require the filing of a Plan of Operations for activity that could otherwise 
be conducted under a Notice. 


Comment: The B-C study, draft EIS, or proposed regulations did not consider cither the 
substance or costs to effectively implement NRC study Recommendation 13. BLM and 
Forest Service planning does not give existing and potential mineral values on federal 
land the same degree of attention as they do roadiess recreation, wildlife, or cultural 
values because areas with known or professionally expected mineral values are not 
identified in land use plans and administrative withdrawals, such as the current 50 million 
acre plus “roadless” designation, which effectively forestalls existing and future mineral 
development without unbiased or professional consideration of mineral resources. 


Response: NRC recommendation |3 relates to land use planning and not to how the 
3209 regulations should be written. Changes in BLM’s planning regulations are outside 
the scope of this rulemaking. The BLM planning process does consider mineral resource 
development on a comprehensive basis along with other resources. Questions or 
concerns on Forest Service planning and designations should be addressed to that agency. 


Comments & Responses 420 = Affected Environment & Impacts, General 


21.01 Comment: hk is part of BLM’'s duty, established by Congress, to encourage development 
of federal mineral resources and provide best land use and multiple use of natural 
resources. 


Response: BLM's policy is still to encourage mineral development on public lands open 
to mineral entry. The EIS displays a range of alternatives for analysis in managing 
mineral development on these lands. The alternatives allow for a reasoned decision to be 
made what changes, if any, should be made to the existing regulations for mineral 


development, multiple use, and the prevention of undue and unnecessary degradation. 


21.02 Comment: Precious metals producers focuses particularly on environmental regulatory 
issues that affect gold mining. Because gold mining has grown tremendously in the 
United States during the last 20 years, the industry has gained a heightened level of 
scrutiny from regulators and the public. New technologies, the price of gold, and other 
developments have combined during this period to make the United States the second 
largest producer of gold in the world. A large portion of this gold is produced in Nevada 
and other western states, and often partly or predominantly on lands managed by BLM or 
the U.S. Forest Service (USFS). Even though many gold mines operate partly on federal 
lands, they affect only a tiny fraction of the lands in federal ownership. 


Response: BLM recognizes that the public land affected by mineral activities is small 
compared to the total land administered by BLM. But where mineral activities occur, the 
amount of natural resource degradation can be highly destructive and have long-term 
Act, which instructed BLM to manage public lands for mineral development and to 
ensure no unnecessary or undue degradation of public lands. 


21.03 Comment: Table 2-3 appears to ignore the large acreage of public lands withdrawn, or 
significantly restricted through administrative action (wi*hdrawal, designation of 
restrictive land use, by designation of natural heritage sites, ctc.). These restrictions 
adversely affect th~ ability to appropriately mine public lands under the federal mining 
laws. 


Response: The purpose of this EIS is to analyze the impacts of managing mineral 
development of locatable minerals on public lands open to mineral entry. Assumptions in 
Appendix E have been modified to reflect the loss of access and reduced mineral 
development from recent withdrawals. The assumptions and level of mineral activity 
described in Appendix E are what then drove the analysis of impacts in Chapter 3. 


21.04 Comment: By consolidating analyses of exploration and mining operations, the draft 
EIS obscures the reality of the impacts of the proposed regulations on exploration. These 
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21.06 


21.07 


21.08 


impacts would affect small companies, geologists, and prospectors. 


Response: The draft EIS tried to show separately the impacts of the regulations on 
exploration and mining. In response to public comments, we determined that the sections 
needed to be rewritten to more clearly show the distinctions between the two operations. 
(See Chapter 3, Mineral Resources of the final EIS.) The final EIS also includes several 


new mine models that define the smaller exploration operation and mining proyects. 


Comment: Mincral exploration and development sinowid be conducted in a manner to 
avoid do unnecessary or undue damage to other surface resources, both on site and off 
site. And there should be guarantees of reasonable land reclamation after the mining is 
finished within the post land uses identified through the NEPA process. 


Response: BLM agrees. The draft EIS analyzes methods of meeting these goals through 
the alternatives presented. Post land uses will continue to be developed though the land 
use planning process. The process includes public participation and will be covered by 
the proper environmental documents. The Plans of Operations will also include 
environmental documents that analyze the proposed reclamation and how it relates to the 
post land use determined in the land use plan. 


Comment: BLM should encourage remining as an economically attractive and 
environmentally appropriaic use of abandoned mine property. 


Response: This suggestion is outside the scope of the surface management regulations 
and was not addressed in the draft EIS. BLM recognizes the environmental benefits of 
remining and has in the past and hopefully in the future will be reviewing these actions on 
a case-by-case basis. But at the time of this writing, Congress, in cooperation with EPA 
and the Western Governor Association, was exploring this option under Senate Bill (S 
1787)-the Good Samaritan Mine Cleanup Bill. 


Comment: The proposed regulations should address open pit mining techniques. The 
existing regulations should be strengthened to protect the environment from the use of 
cyanide in the mining process. 


Response: The alternatives address several options for managing both open pit mining 
and the use of cyanide. See Chapter 2 of the draft EIS and final EIS. 


Comment: BLM should retain or expand the S-acre exception for exploration to 
encourage mineral development. The draft EIS does not adequately address the impact of 
the proposed regulations on exploration. BLM's approval process for exploration must 
recognize that mineral exploration is fundamentally a phased and iterative undertaking. 
There are no Notice issues or regulatory gaps in the Notice-level process relating to 
exploration that could not be solved by improved administration and implementation of 
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the existing 3809 regulatory program. The proposed changes will not result in improved 
administration, a higher level of environmental protection, or better reclamatyon. 


Response: BLM and the National Resource Council study (NRC 1999) have recognized 
potential regulatory gaps. The alternatives present several options for dealing with these 
gaps. including exploration and its impacts. The current Proposed Action includes the 
provision of a Notice for exploration. BLM recognizes the fluid nature of exploration 
and the quick response times needed to continue a reasonable exploration program. But 


BLM must ensure, as directed by Congress, that no unnecessary or undue or degradation 
of public lands occurs. 


21.09 Comment: The proposed regulations should not include exemptions for small mines. 


Response: Your comment is noted. No mining is exempt from the proposed final 
regulations unless classified as casual use. All operations except casual use will be 
reviewed and bonded. Any mining will be conducted under a Plan of Operations. The 
regulations that will apply to a project will depend on its type, size, and location and will 
be determined by specific aspects of the project on a case-by-case basis. All operations, 
regardless of size, must prevent unnecessary or undue degradation. 


21.10 Comment: The permitting process is so onerous and uncertain that few companies will 
be willing to expend the time and moncy to make the effort to develop mineral properties. 
The rules must not be so cumbersome that they frustrate and impede environmentally and 
economically sound mining actions. 


Response: BLM’s intent is to make the process as efficient as possible and maintain the 
requirements to ensure against unnecessary or undue degradation of public lands. We 
developed the alternatives to discuss the impacts of the methods proposed to ensure 
against such degradation. BLM will review operations on a site-by-site basis and should 
approve any environmentally and economically sound project. 


21.11 Comment: Page 89, Affected Environment—Mineral Resource Development: BLM 
states: “Some operations could become fully operational mines exceeding 200 acres, be 
regulated only by a Notice, and still not have to undergo environmental review.” This 
claim makes no sense and is contrary to our expenence with and understanding of the 
current 3809 regulations. 


Response: This type of operation has occurred in several locations on public lands. For 
example, the Alligator Ridge Mine in Nevada was developed under a Notice in 1983 and 
was not placed under a Plan of Operations until 1991. BLM agrees that this type of 
action is rare and should not take place today. Therefore, we have revised the final EIS to 
remove this statement. 
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21.12 Comment: To provide any meaningful analysis of the potential impacts of new 


21.13 


21.14 


21.15 


regulations on the mining industry. the EIS must distinguish between cxplorabon and 
muneral production and among the many vancties of mineral production that may occur 
on public lands. 


Response: The final EIS analysis has been changed to show a difference between 
exploration and mining operations. The mine models and the alternative analysis have 
discussed a variety of operations and mineral types. But to discuss all of the mining and 
exploration methods in relation to all of the mineral commodities developed on public 
lands 1s unreasonable and does not result in any better analysis than a carefully selected 
variety. The fimal EIS has attempted to address mineral surface activities on public land 
and how they affect natural resources. The EIS discusses the mineral surface activities in 
the alternatives and analyzes these activities by thei ability to prevent unnecessary or 
undue degradation of public lands for all mineral commodities. 


Comment: Why are coal strip mines across the country held to different standards of 
reclamation, surface and ground water quality. and bonding requirements than locatable 
munerals” 


Response: Congress has passed a different law—the Surface Mining Control and 
Reclamation Act (SMCRA)-for the surface management of the mining of coal, which 
BLM leases under the 1920 Mineral Leasing Act. Under SMCRA coal operations are held 
to a specific set of standards other than the general “necessary or undue degradation” 
standard set by the Federal Land Policy and Management Act for surface management of 
mining claims under the Mining Law of 1872. BLM has generated the proposed final 
regulations to carry out the intent of these laws and thei standards. Coal and locatable 
minerals regulations carry basically the same mission of surface management. But 
because of difference in laws and public comments, the regulations differ enough to 
warram separate standards 


Comment: The smal] miner/prospector has made all of the major discovernes of 
muanerals and elements 


Response: BLM encourages the small miner and prospector to continue thew work in 
locating mineral deposits. 


Comment: The proposed 3809 regulations appear to be designed to favor the large 
prospector in general 


Response: The proposed final regulations have been wntten to accommodate all types of 
muneral activites on public land Each type of operation other than causal use will be 
reviewed and bonded to ensure against unnecessary or undue and degradation of public 
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lands. BLM recognizes that sizes and types of operations differ, and the level at which a 


performance standavd must apply will be based on a site-specific operation and the 
resources affected by that operation. 


21.16 Comment: The mining im « “ y is not now subject to the performance standards. 


Response: The 43 CFR 38u% regulations have always had performance standards. The 
current regulations’ standards are outlined in 43 CFR 3809.2 and 43 CFR 3809.3. These 
standards have been expanded with BLM policy changes directed under BLM 
instructional memorandums (IMs). Some of these changes include the BLM cyanide 


management policy and the acid rock drainage policy. The Proposed Action would take 
the current policy standards and incorporate them into the regulations. The proposed final 
regulations also include more standards and definitions in the “unnecessary or undue 
degradation™ clause. 


21.17 Comment: The assumptions analysis in the EIS was conducted by the Regulation and 
the EIS teams. We question the overall experience of the teams with mining issues. 


Response: The EIS team members who developed the analysis in the EIS are listed in 
Chapter 4. In response to public comments, more-detailed information on team member 
qualifications has been added to this list. 


21.18 Comment: We believe an improved approach to developing the final preferred 
alternative offers great promise in solving current shortcomings. One such model was 
developed by the Technical Advisory Committee (TAC) for Mining, which assisted 
Forest Service Regions | and 4 from 1989 to 1993. This model provided for contingency 
alternatives that would be considered and approved as part of the NEPA process and 
made part of the approved Plan of Operations. The concept was to anticipate potential 
problem areas and plan an effective response by both the operator and agency. The 
approach described can meet the needs of BLM in this area in a more efficient and 
predictable manner than the awkward and cumbersome approach included in the 


proposed rule. 


Response: This approach can be used with the current and proposed final regulations. 
The proposed final rule does not dictate how industry and BLM would develop Plans of 
Operations. ht states only the general information needed to complete the review of the 
proposed operation and the standards the operation must mect dumng and at the end of the 
operation. Any contingency alternatives should be a part of the National Environmental 
Policy Act (NEPA) process and are highly recommended by BLM and the Council on 
Environmental Quality. 


21.19 Comment: Data by state and by year would be helpful in determining whether most of 
the violations are in only a few BLM districts or states. Such data would be useful in 
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implementing National Kesearch Council (NRC 1999) study Recommendations 11, 15, 
and 16. The Department of the Interior (DOI) needs to explain how the proposed 
regulations will increase, decrease, or have no effect on the average number of 
noncompliance orders. The number of annual outstanding noncompliance orders is a 
measure of the effectiveness or ineffectiveness of the existing regulations and can be used 
to see what would happen under each alternative. Another meaningful measure is 
whether there are repeated violations for the same mining operation or owner/operator. 
The lack of these data and the number of reclaimed acres are yet another example of the 
failure of the draft EIS to objectively provide information to meaningfully evaluate and 
comment on and compare the effectiveness of the proposed regulations versus the 
existing regulations. This is a fatal flaw in the NEPA process. These data are extremely 
important to verify the DOI assertion that the current Notice-level work at an average of 
about 1.5 to 2.4 acres of disturbance per activity is “unreclaimed” and is causing 
significant environmental damage, i.e. unnecessary or undue degradation. There is a 
significant difference in the speculated total of 31,050 to 49,680 acres unreclaimed here 
versus not more than the total of 650 “unreclaimed” acres from all Notice-level mining 
operations since 1981 in the NRC study. 


Response: We received BLM data for this EIS under a general information request from 
information on who received notices of noncompliance. Your suggestion on using the 
notice of noncompliance information for analysis, though, was outlined in the draft EIS 
under each alternative. Notices of noncompliance are typically preceded by several visits 
or letters from BLM outlining the potential problem before a notice of noncompliance is 
is sued. Once operators receive such notices, they have a certain period of time to take 
corrective actions. The EIS team members have found that some operators get more than 
their fair share of notices of noncompliance but that in general most companies usually 
handle the potential concern before BLM issues a notice of noncompliance. We expect 
this type of interaction and compliance to continue. 


Also, please note that we cannot find where you came up with the figure of 31,050 to 
49,680 acres under Notice level activity in noncompliance that were left unreclaimed. 
Table 3-6 of the draft EIS showed that there were currently 181 unresolved or outstanding 
notices of noncompliance for Notice-level operations. Even at and average disturbance of 
2.4 acres per Notice, this amount would represent no more than 436 acres left 
unreclaimed, which is very close to the figure referenced in the NRC report. 


Comment: The Mining Law limits the amount of waste a mine on public land can 
produce to no more than can fit on 5 acres of a mill site and up to 20 acres of the claim 
itself, not including the ore body. Current regulations ignore this clear provision of the 
law and need to be revised to conform to the law. 


Response: This is not an issue addressed in the draft EIS and is outside the scope of this 
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rulemaking process. The 3809 regulations are for the surface management of operations 
conducted under the Mining Law. If the operator has a legitimate and valid right to 
the operation does not result in unnecessary or undue degradation. BLM has not added 
anything in the final rules on millsite determinations. But operators that are not 
conducting operations under the Mining Law are subject to other BLM land use 
regulations. Such situations would have to be evaluated on a case-by-case basis 
according to BLM policy. 


Comment: Page 89 of the draft EIS says that “timely resolution” of noncompliance is 
“difficult.” This assertion is biased and unsupported by the data in Tables 3-1 through 
3.6. This bias and lack of meaningful data then become an anecdotal and perhaps 
incorrect basis for National Research Council Recommendation |. 


Response: If an operator is unwilling or unable to fulfill the requirements of reclamation 
under a Plan or a Notice, the process of reaching compliance can take a long time. Under 
the current regulations the operators of Notice-level operations do not have to submit 
bond. If such operators do not reclaim the surface disturbance, BLM follows the current 
noncompliance process. This process requires BLM to wry to get the operator to complete 
the reclamation before issuing a notice of noncompliance. Once the notice of 
noncompliance is issued, the operator has a certain period of time to rectify the concerns. 
If the operator still does not comply, the case must go to the Department of Justice for 
review. If the workload of the Justice Department is small, it can then take the case to 
federal court. This is a long process and very difficult. Table 3-6 of the draft EIS shows 
the instances of active noncompliance. All these are held up, and no reclamation is being 
or undue degradation of public lands. 


Comment: Page 90 of the draft EIS asserts that data from the “recent past” suggests that 
there will be an annual average of 55 noncompliance orders issued for Notice-level 
operations and two for Plan-level operations. But the draft EIS contains no information 
supporting that prediction. Specifically, the draft EIS does not show the basis for 
predicting the number of mining operations on public lands over the next 20 years or the 
reasons the number of annual violations would be significantly about double the record 
over the almost 2 decades that the existing 3809 regulations have been in effect. 


Response: The number of Notices, Plans of Operations, and notices of noncompliance 
for the draft EIS were projections of an average/year basis from the past 17 years into the 
future for 20 years. The assumption for analysis stated that we expect the level of activity 
to remain the same as during the past 17 years since the 3809 regulations were first 
adopted. For the other alternatives we described the impact of the regulations as a 
percentage of loss of or gain in activity. These numbers may be way too high or low but 
were developed to help in the analysis of the proposed regulations and the alternatives. 
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21.24 


21.25 
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The assumptions for analysis in Appendix E did assume that public lands would remain 
open to mineral activities. 


Comment: As stated on page 209 of the draft EIS, BLM feels that due to the wide 
variety of mining and milling methods, representation of the variations in one 
programmatic study would be difficult, and therefore describe only “typical” operations 
within the study “model.” We feel that BLM has chosen the description for mining 
operations that is most suited to the agenda of the proposed 3809 regulations, and through 
an explanation of perceived difficulty, has designed a model that excludes underground 
mining within the scope of affect and costs of the proposed regulations. 


Response: We developed the mine models to describe the basic operations to be affected 
by these alternatives. We tried to establish basic areas where operators would feel a 
change in regulations. But in response to public comments, we expanded the mine model 
types to include an underground mine model. 


Comment: Table 2-3, Summary of Impacts by Alternative, is either incomplete or 
misleading in acres disturbed per year. If these numbers represent the gross number of 
acres disturbed per year, the table appears to be based on the assumption that there will be 
no corresponding reclamation, because the table has no entry to offset the number of 
acres disturbed per year. If so, that assumption is unfair because reclamation is required 
under each of the alternatives BLM is considering. If the numbers in the table represent a 
net number of acres disturbed per year, the draft EIS does not make that clear. 


Response: The numbers in the table are estimated operations that could occur on public 
lands under each alternative. The numbers are estimates based on the change of mineral 
activity for each alternative presented in Appendix E. Chapter 3 outlines the potential 
amount of reclamation and the acres not reclaimed. BLM assumes that reclamation will 
take place and that a series of disturbed lands will be reclaimed but waiting for BLM’s 
final release. 


Comment: Table 2-3 of the draft EIS ignores Department of the Interior data reporting 
that 97% of all Notice- and 96% of all Plan-level mining operations have been in full 
compliance with the existing 3809 regulations and that more than 90% of all incidences 
of noncompliance are satisfactorily resolved in a timely manner. The National Research 
Council study reports that a total of only 650 acres are still unsatisfactorily reclaimed out 
of more than 20,700 Notice-level operations between 1981 and 1998. 


Response: Table 2-3 shows by alternative the estimated number of operations expected 
in response to the change of mineral activities. For a discussion of the notice of 
noncompliance issues, please see Chapier 3, Mineral Resources. 


Comment: BLM must revise Table 2-3 because is not correctly paginated. No reference 
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for this table is provided no explanation of how the information in the table was derived. 
The validity of the data in the table cannot be verified until an explanation is provided, 
but the table appears highly misleading. For example, the table describes the impact of 
implementing Alternative 3 as a 1% decrease in mining. Since Alternative 3 includes pit 
backfilling as a reclamation requirement, the impacts will be much higher. We estimate 
that implementing pit backfilling alone will result in substantially more than a 5% 
decrease in mining. Table 2-3 must be re-done accurately and with references and 
methodology provided to the reader. 


Response: Table 2-3 is a summary of the impacts based on the alternatives presented in 
Chapter 3. The numbers in the table are estimated operations that could occur on public 
lands expected under each alternative. The numbers are estimates based on the change of 
mineral activity for each alternative presented in Appendix E. The rationale and the 
explanation of the table can be found in greater detail in Chapter 3 and Appendix E. 


Comment: Beginning on page 86 of the draft EIS, BLM discusses environmental 
consequences: “Under all alternatives compliance with environmental regulations 
represents a cost to the mining industry and affects the level of mineral exploration and 
mining. Included are costs of delays resulting from longer processing times . . .” and etc. 
BLM goes on to discuss Alternative 1: No Action, which is presented as being 
undesirable because of what BLM obviously considers to be “significant” failings under 
the current Notice and Plan of Operations system. The statistics and descriptions of the 
current system presented by BLM in the EJS, however, show that the current system is 
actually working quite well. By the yardstick BLM used to measure the impacts of 
BLM's preferred alternative, in fact, the current system can be seen to be far superior to 
that alternative: (1) “Notice provisions could be hard to enforce because no reclamation 
bond is required . . . The lack of a bond and enforcement process could result in areas not 
being reclaimed when operators leave, although this is not a common practice. BLM 
issued about 500 notices of noncompliance . . . for failure to reclaim, representing 2% of 
all Notices submitted. BLM field offices would continue to differ in their processing of 
Notices.” (2) The mere 2% noncompliance rate by itself, according to BLM, when 
viewing its own impact on mining, is insignificant. (3) But the draft EIS states on page 
88 that 73% of all notices of noncompliance have been resolved. (4) This resolution rate 
reduces the 2% noncompliance for Notices to about 42 of 1%! (5) The situation for 
noncompliance under Plans of Operations is comparable. 


Response: As stated in the draft EIS and your comment, the number of unresolved 
notices of noncompliance is small compared to the total number of mining operations. 
BLM’s main concern is that some, though not many, of these Notice- and Plan-level 
operations can and have caused significant environmental damage. The second problem 
as stated in Chapter 3 is that it can and has taken BLM a long time to resolve these 
problems. During this time environmental damage may result that may be difficult to 
remediate or reclaim. BLM’'s main concern with notices of noncompliance is the length 
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of time needed to resolve them. We expect to continue to find problems and concerns that 
need resolution in the field. Under the Proposed Action these probiems and concerns 
would be resolved in a more timely manner. 


Comment: It is apparent that neither BLM nor the National Academy of Sciences has 
given adequate consideration to the impact of the proposed regulations on locatable 
ead wheaatl 


Response: Industrial minerals were recognized and analysis was completed in the draft 
EIS for industrial minerals. The main analysis for the change in mineral activity for 
industrial minerals is presented under strip mines in Appendix E. The strip mine model is 
an industrial mineral model, and the impacts to this type operation were discussed in the 
draft EIS. 


Comment: Last April, Phelps Dodge Chairman and CEO Doug Yearly testified before 
Congress that in13 months his company permitted a mine in Chile to the same 
environmental standards required in the United States, yet the Safford project is entering 
its fifth year of permitting efforts with no apparent end in sight. Despite what BLM 
maintains in the draft EIS, (page A-118, “Time is given no monetary value”), time is 
money. If you are a mining industry CEO, where do you invest your shareholder’s 
money? 


Response: In the analysis of mineral impacts, Chapter 3 states that delays do cost the 
mineral industry money and any delays in permitting based on all of the coordination 


requirements also invoive a loss of income. The section you quote is in the assumptions 
for analysis and was prepared only for developing the change of mineral activity. 


Comment: I'd also like to refer to page 95, the last paragraph: “From these assumptions, 
an estimated 1,150 Notices and 190 Plans of Operations would be filed each year under 
the Proposed Action. Over a 20- year period, 23,000 Notices and 3,800 Plans of 
Operations would be filed.” I can’t imagine where these figures have come from. 


Response: The numbers represent an estimate of the number of Notices and Plans of 
Operations that could be received during the year and in a 20 year period under 
Alternative 3. The estimate was derived from the change in mineral activity, Appendix E, 
based on the average number of Notices and Plans received during the last 17 years. 
These numbers have been changed for the final EIS. For the final EIS we have taken the 
average for the last 3 years for the numbers of Notices and Plans, and in response to 
public comments and changes in the alternatives, we developed new mineral activity 
numbers. 


Comment: The draft EIS significantly underplays the impact to “small miners” with the 
assertion that the proposed regulations would only be a “minor negative.” 
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Response: The fina! EIS has been changed to show that the affects to smal! miners and 
exploration. The change in mineral activity, Appendix E, has increased for smal! mining 
and exploration projects that go from a Notice to a Plan of Operations. 
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HAZARDOUS MATERIALS AND WASTE MANAGEMENT 


22.01 Comment: Many other significant changes are occurring in environmental regulatory 
programs, none of which were factored into BLM’s cumulative impact analysis. For 
example, on May |, 1997, EPA published a final rule that expands the Toxic Release 
Inventory reporting program under Section 313 of the Emergency Planning and 
Community Right-to-Know Act (EPCRA) to add, among other industrial groups, metal 
mining. Reporting requirements are extensive, and initial reports are due by July |, 1999. 
On another waste management issue, EPA published land disposal restrictions for mineral 
processing wastes in May 1998. These restrictions include, among other things, treatment 
standards based on the performance of best demonstrated available technologies. See 63 
Fed. Reg. 28556 (May 26, 1998). The draft EIS includes a section on waste management 
and reporting requirements (pages 98-101) but does not discuss or analyze the significant 
changes to the Resource Conservation and Recovery Act (RCRA) and EPCRA programs 
in the context of the 3809 proposed revisions. 


Response: Your comment has been incorporated into the final EIS under baseline 
inf 


22.02 


Comment: For hazardous materials under the Proposed Action, and I have to warn you, 
this is a correct quote, “Mining under the Proposed Action might not contaminate soils 
and sludges in tailings, leach ponds, and leach pads.” Now, I can only assume that BLM 
means it won't contaminate soils under these facilities. 


Response: Your comment is correct. The issue is that the tailings, leach piles, and waste 
regulations these potentially contaminated soils may nut be cleaned up with potential risk 
reviewed. Under the proposed regulations BLM would have the responsibility to ensure 
cleanup if the risk-based analysis finds the material to be an environmental concern. 


22.03 Comment: Nothing in this draft EIS seems to talk about this notion of risk management 
or how you look at a particular situation when a mine is proposed that on the face of it 
seems to be pretty innocuous, but ultimately years down the road there's some real major 
risks, some real major losses that could be associated with that mine. 


Response: Risk management for operations should be handled during the NEPA process 
to allow the decision maker to determine if any mitigation is needed for the mineral 


operation. 


22.04 Comment: The draft EIS has assumeda“\... — ect” consequence for the No Action 
Alternative and a “might not” consequence for the Proposed Action, and the total extent 
of analysis in the Proposed Action section—one four-sentence paragraph—contains 
absolutely no justification as to how or why the Proposed Action, a regulatory change, 
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22.05 


would alter current law, which was the source of the concern expressed in the analysis of 
the No Action Alternative. 


Response: The existing regulations are silent on BLM’s ability to require 
characterization of tailings and other mine waste to ensure they are handled properly. 
Under the proposed final regulations BLM would have the clear ability to request 
classification of the waste and risk assessment of the material to determine the proper 
disposal method. 


Comment: Eliminate the loophole that would allow expanded mine waste dumps on 
public lands. Miners are using the 1872 Mining Law provision to allow land for millsites 
as part of their legal mieral claim allowance. No more illegal mine dumps! 


Response: This issue is outside the scope of this rule making and is not examined in this 
final EIS. 
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CLIMATE AND AIR QUALITY 


23.01 Comment: The EIS claims that “mineral development does not affect climate” (page 
102). This is not correct. Mineral development leads directly to global warming through 
the use of the product. Mineral development icads to industrial development, which leads 
directly to the emissions, which cause global warming. An EIS considering the impacts 
of mineral development nationally should consider the linkage between industrial 
development and climate change. 


Response: The final EiS has been revised to state “Although locatable mineral 
development would not significantly affect climate, it is appropriate to examine the 
impact of climate on postmining vegetation reclamation (McKee and others 1981).” 


Atmospheric screntists have reported that the average global surface air temperature rose 
1° Fahrenheit during the 20th century (nearly half of this increase during and after 1970). 
At the same time carbon dioxide (CO,,) concentrations have increased by 30% above 
preindustrial levels. Assuming CO, concentrations continue to increase at their present 
rate (representing a doubling of concentration by the next century), current global 
circulation models predict a 4.5 to 11° Fahrenheit increase in average U.S. surface air 
temperatures. The major current and expected future sources of global CO, emissions are 
the burning of fossil fuels (including leasable minerals such as coal, oil, and natural gas) 
for energy systems and transportation and the burning of forests to clear lands. 


Concentrations of other gasses are also increasing in the atmosphere and could contribute 
to climate change, although less significantly than CO,. These gasses include the 
following: 

-Methane (mostly from agriculture and energy systems). 

-Oxides of nitrogen (transportation, industrial and energy system sources). 

-Halocarbons (refrigeration and industrial sources). 

-Ground-based ozone (transportation and industrial sources). 


In addition, future improvements in the global circulation models should account for 
potential cooling due to reflection of incoming solar radiation by increased cloud cover 
anid fine particulate matter. 


As stated in the drafi EIS on page 104, “No specific provisions in the regulations would 
directly affect the amount and type of impacts to air quality under the four alternatives. 
Impacts to air quality would result from secondary effects of the regulations on the 
amount and type of mining activity.” Finally, emissions of CO, (and other potential 
“climate change” pollutants) would not be significant from expected locatable mineral 
operations. 


23.02 Comment: Figure 3-1 shows Class | source areas but is grossly out of date. Wilderness 
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23.04 


areas are Class | and there have been many updates to the Nation's wilderness inventory 
since 1979. 


Response: Figure 3-! shows the mandatory PSD class | areas in the West established by 
the U.S. Congress on August 7, 1977, which also provided a mechanism by which cach 
applicable air quality regulatory agency could establish additional federal PSD class | 
areas. But only five specific tribal governments have conducted such PSD class I area 
redesignations since 1977. Of the nearly 625 current wilderness areas, only 120 are 
mandatory PSD class | areas. Figure 3-1 has been revised to include all five tribal class | 
areas and more detailed class I area boundanes. 


Comment: Another mine near my house has unleashed heavy metals and sends 
obnoxious plumes over many houses on windy days, which are very common. I'm 
appalled by the results from most mining operations and the fact that federal regulations 
and enforcement are inadequate to repair the damage they cause. 


Response: As stated in the draft EIS on page 104, “As required by the Federal Land 
Policy Management Act and the Clean Air Act, BLM cannot conduct or approve any 
activity that does not comply with all local, state, tribal, or federal air quality laws, rules, 
standards, and implementation plans.” BLM's approval of Plans of Operation obligates 
mineral) operators to comply with these requirements. Failure to do so can lead to a notice 
of noncu.npliance or other actions. Please contact your local BLM office to determine if 
unauthorized activities are occurring in your specific situation. 


Comment: Biological resources baseline studies should be prepared by BLM technical 
staff or independent contractors that answer to BLM, paid for by operator/applicant fees 
paid to BLM. Indeed, what wildlife or birdlife find the dust and roar of the ever 
deepening open pits or towering steep sloped waste rock and cyanide laced heap leach 
piles a hospitable environment for any purposes? When it comes to wildlife, including the 
Endangered Species Act listed threatened and endangered species, why do BLM and U S. 
Fish and Wildlife Service always seem to ignore cumulative impacts and reflect what 
Leshy referred to as “BLM’s historic tenderness toward the mining industry?” Having 
observed the incredible dust and air pollution when mine operations were unaware they 
were being observed, one cannot help but question what the increasing burden of dust 
depositional buildup on nearby desert vegetation in areas of scant rainfall means to the 
quality of forage for wildlife and for vegetative productivity, which also affects 
abundance of forage for wildlife. This may be partially significant for smaller wildlife, 
which is unable to relocate away from the mine site, either physically due to small size or 
because the surrounding habitat is already fully occupied given the forage constraints of 
extremely arid locations. For example, in Imperial County rainfall varies from 0 to 3 or 4 
inches a year. 


Response: As stated in the draft EIS (Page 104), “As required by the Federal Land 


Comments & Responses 435 Climate and Air Quality 


23.05 


Policy Management Act and the Clean Air Act, BLM cannot conduct or approve any 

activity that does not comply with al! local, state, tribal, or federal air quality laws, rules, 

standards, and impiementation plans.” BLM’s approval of Pians of Operation obligates 

muneral operators to comply with these requirements. Failure to do so can lead to a notice 

of noncompliance or other actions. Please contact your local BLM office to determine if 
naliene attteinetn ing in your specific sieuatl 


Comment: The Department of the Interior has not demonstrated how air quality will be 
improved so iong as state and federal air quality standards are met. The presumpuon that 
each alternative has a different number of mining operations is moot since the evaluative 
factor remains meeting air quality standards. This is yet another example of inaccurate 
and biased assumptions by the Department of the Interior in its rush to release the 
proposed regulations, DEIS and December 22, 1998 analyses. 


Response: As stated in the draft EIS on page 104, “As required by the Federal Land 
Policy Management Act and the Clean Air Act, BLM cannot conduct or approve any 
activity that does not comply with all local, state, tribal, or federal air quality laws, rules, 
standards, and implementation plans” and “Although the precise air quality impact from 
mining cannot be measured now. these procedures would assure that BLM-authonzed 
practices conform to all air quality requireme.its.” 


BLM uses scientifically and legally determined air pollutant concentration values as the 
levels of potential significant impact. As these air quality limitations are made more 
stringent (as has occurred several times since the original Clean Air Act was passed in 
1955), air quality will improve. Finally, all five alternatives would result in a 
proportional increase or decrease in air quality, depending on the expected increase or 
decrease of overall mineral development. A more quantified assessment is not possible 
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WATER RESOURCES 


24.01 Comment: The final EIS should contain a brief discussion of typical state water quality 
standards. Although cach state establishes its own water quality standards, states 
generally have comparable water quality standards programs and have adopted EPAs 
Gold Book (EPA 1986) water quality criteria as the basic standards for all stream 
segments designed for aquatic life. BILLM clearly 1s required to prevent the development 
of such a lake, to prevent contaminated pit lakes and evaporation wastage. even based on 
its Current regulations. 


Response: A comparison of all the state water quality standards would result in a very 
lengthy discussion ar’ is beyond the scope of the EIS. Even including typical state 
standards would be difficult because of the vanety and differences between ground water 
and surface water standards. Although the EPA Gold Book is used for recommendations 
for aquatic organisms, the process of setting standards is ongoing. Several final criteria 
documents were released over the past 10 years, and others are scheduled for release in 


the next few years. Every state might not adopt all the criteria, or they may modify them. 


The development and evolution of pit lakes are of concern to BLM. These proposed final 
regulations are designed to help avoid future environmental problems when prt lakes 
form. All pit lakes are not highly polluted. In fact, some pit lakes have good water quality. 
Each mine has different geologic conditions that alter the geochemical conditions when a 
pit lake forms. Each site must be assessed individually for expected geochemical 
reactions and final pit lake quality. Long-term monitoring of the pit lake water quality 
can be required, and site specific mitigation measures will be used as needed. 


24.02 Comment: The draft EIS does not discuss Alaska under “Regional Hydrogeology” and 
related water resource impacts. Because the proposed regulations will apply to all public 
lands in Alaska, the state with the reported largest amount of public lands, the impacts on 
this resource are incomplete and the draft EIS fatally flawed. The existing discussion is 
also inaccurate on page | 17 where it ignores the existing zero discharge requirements 
from placer mining operations without a specific water quality discharge permit that 
requires comphance with state water quality standards. 


Response: We acknowledge the omission and have added some information on the 
water resources of Alaska and on discharge requirements for placer mining. The zero 
discharge rule refers to the requirement that sediment cannot be transported further than 
500 feet downstream in placer mining. For small suction dredges, recent studies suggest 
that this requirement has not generally been a problem. With other kinds of placer 
mining (as with use of mechanized equipment (so-called “cat mining”) sediment transport 
goes beyond the 500-foot limit, causing substantial environmental impacts (Day 1999). 


24.03 Comment: There are water-quality and water-quantity impacts at today's mines, 
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especially, where muluple mines are being operated im states like Nevada Some of these 
include: Dewatering discharges to surface waters may increase concentrations and loads 
of metals and trace clements above background levels. There are issues of long-term 
treatment, remediation, closure, and cleanup. The fimal rule s* uid do more to protect 
water quality before mining 1s allowed to begin, including conducting sound hydrological 
monstoring during the mine's operation. Many will have to be monitored for decades, 
raising issues of cost and the nsk of perpetual treatment. 


Response: The potential impacts of developing a mine are analyzed in site-specific 
environmental documents in accord with the National Environmental Policy Act. Plans 
of Operations will conform to all state and federal regulations such as the Migratory Bird 
Act, which mandates that measures be taken to protect birds. BLM agrees that the minc 
design and operation should focus on polluvon prevention measures and treatment should 
be relied upon only after all reasonable sources and mitigation control methods have been 
employed. 


24.04 Comment: That the definition specifies “surface disturbance” may allow some to argue 
that impacts on ground water resources do not represent “unnecessary or undue 
degradation.” impacts that may not occur until after mining ceases are even more 
difficult for the agency to consider. But the impacts of drawdown caused by dewatering 
and pit refill clearly affect surface water and land. For example, drawdown has already 
caused sinkholes to form in Maggie Creck. it has caused springs to dry. If the flow in 


any stream 1s substantially reduced, the riparian vegetation may dry up, which is also a 
surface impact. This is clearly a surface disturbance. 


Response: Surface disturbance consists of any physical, chemical, or biological 
disturbe..° of surface and subsurface resources. The provision to prevent unnecessary or 
undue dc ;:acdetion includes protecting both ground and surface water. Contamination of 
ground waicr could be considered unnecessary or undue. The site-specific NEPA analysis 
foran: § ~on would disclose potential impacts to ground water and mitigating 

mea event undue and unnecessary degradation. 


24.05 Comment: Alternative 3 (Proposed Action) projects that “impacts would continue from 
dewatering. Some springs would be lost. Some streams would dry up.” Alternative 4, 
on the other hand, foresees the potential for improvement of water quality. 


Response: Dewatering is a necessary component of open pit mining. Its effects are 
temporary because water levels eventually return to premining levels. lt, might, however, 
take decades or more for this to occur. The level of impacts from dewatering could be the 
same under al] alternatives and would be determined under the environmental 
documentation. Under Alternative 4, backfilling of pits could improve environmental 
conditions by preventing the formation of pit lakes. 
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24.06 Comment: The cumulative impacts of mining are rarely consa‘ered, although the 
National Environmental Policy Act (NEPA) requires such consi jeration. 


Response: Compliance with NEPA requires that direct, indirect. and cumulative impacts 
be addressed in BLM’s environmental documents disclosing impacts of proposed mineral 
activites (federal acvons) on public lands. Federal agencies have and will continue to 
struggle with the proper scope and analysis in preparing Cumulative effects analyses. 
Provisions in Alternatives and 3 and 4, however. provide for greater assurance that 
adequate baseline information 1s collected and studies are conducted to address 
cumulative impacts. In contrast, mineral activities under Alternative 2 would no longer be 
considered federal actions and wou’ ' .. longer subject to NEPA analysis. 


24.07 Comment: Page | 38, Riparian-Wetland Resources-Ground Water Drawdown. BLM's 
discussion of dewatenng and the potential impacts of ground water drawdown on surface 
waters and neartry wetlands 1s wrong and incomplete The pane! discussion of the 
National Academy of Sciences’ Committee on Hardrock Mining on Federal Lands (Apni 
21, 1999) summanzed regulatory requirements managing mine dewatering and the 
impacts of dewatering Nevada State Engineer Michael Turnipseed described the 
measures that had been taken and the authornty that his office had to address wate: quality 
impacts. BLM's proposed 3809 regulations would also insert BLM into water quality and 
water allocation decisions that fall exclusively within the jurisdiction of the states. See 
Proposed 3809 420(b)\(2). The National Academy of Sciences Committee considered 
authonty over water quantity decisions and made no recommendation that the current 
laws or regulations be changed (NRC 1999, page 53). BLM’s proposed performance 
standards for water use and water quantity should be deleted from the proposed rule 


Response: § 3809 420(b\2) in the proposed regulations, simply states, in part, BLM’'s 
preference for avoiding impacts from occurring rather then in trying to mitigate the 
impacts after they occur. These regulations would not affect the allocation of water 
rights, which is reserved to the states. 


24.08 Comment: The draft EIS states “At the Betze Pit Mine (gold) north of Elko, Nevada, 
peak dewatering rates of slightly more than 100,000 gallons per minute (gpm) are 
expected.” The figure cited by BLM is too high. Peak dewatering rates do not exceed 
70,000 gpm. and, in the near future, the rates are expected to decline to about 30,000 
gpm 


Response: The figure should have been expressed in acre-feet/year, not gpm. We have 
changed the figure in the fina! EIS. 


24.09 Comment: Water Resources. This analysis of impacts is fairly cursory. We suggest that 
acknowledging that drawdown cones extend for a few miles and documenting a few high 
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24.11 


24.12 


pumping rates, it is essential to talk about the long-term debt that must be repaid. The 
drawdown cone has a volume which must be filled when dewatering ceases. As the cone 
refills, its extent continues to expand sometimes for several decades into the future. The 
pit lake itself also represents a large debt that did not exist before mining. Unfortunately, 
the EIS, including the alternatives discussion, treats this issue as one merely of water 
quality. There needs to be a discussion on monitoring because it is primarily water 


Response: We have added text to the final EIS to describe the impacts of dewatering. 


Comment: Water Resources, Affected Environment, Impaci of Mineral Activity on 
Water Resources, Dewatering, pages 111 - 112. The section on dewatering should 
explain the effects on hydrology and other water-related factors when pumping stops. We 
recommend that the section on effects on springs explain that in some portions of the arid 
West a spring may be the only source of water for wildlife for many miles and, therefore, 
loss of the spring may harm the wildlife it had supported. Furthermore, many springs in 
arid environments, particularly in Nevada, cuntain endemic species of invertebrates such 
as spring snails. Modifying the hydrology of the spring may result in the loss of the 
species. Many such invertebrate species are just becoming known to biologists, and in 
many cases no measures have been developed to protect them. 


Response: We have added text to the final EIS to describe the impacts of ‘ewatering. 


Comment: BLM cannot rightfully assert that pit lakes are not comprehensively regulated 
under existing programs. The draft EIS analysis is inaccurate. 


Response: in water resources, Alternative 2, State Management, the draft EIS states that 
mine operators will have to comply with an evolving set of state standards and 
regulations that may be more restrictive to mining if states adopt prescriptive standards. 
The regulation of pit lakes can vary from state to state depending on the focus of state 


mining regulations on water quality of pit lakes. Some states will adopt more detailed 
regulatory standards than others. 


Comment: Pit lake water should never be allowed at any stage to exceed acute toxicity 
standards for wildlife. Operators should not depend on source control for water after 20 
years of closure. 


Response: BLM prefers source control to avoid pit water quality problems before they 
start rather than having to require expensive, long-term water treatment afterwards. 
Toxicity of pit water to wildlife is now regulated by a variety of federal and state laws. 
The Migratory Bird Act, for example, requires that pit lakes meet standards to protect 
birds covered by the Act. NEPA documents for site-specific Plans of Operations would 
require that pit water quality be assessed if pit lakes were likely to form, as well as, 
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24.14 


24.15 


provide a risk assessment of potential affects and mitigation for wildlife species that may 
come into contact with the pit water. 


Comment: The quality of water in the pit lakes depends on the source of water refilling 
them. The mining companies and BLM predict this quality using complicated 
geochemistry models. But the models depend on the quality of hydrologic data, 
predictions of the inflow to the pit. I performed basic sensitivity analysis of the pit lake 
inflow at the Pipeline Deposit mine and showed that very reasonable assumptions of the 
geology near the pit led to estimates of inflow that caused the refill time to vary from 8 to 
more than 100 years. BLM predicted an inflow rate of 12 years, which was used to model 
the chemistry in the pit. My assumptions involved increasing the complexity of the 
geology as represented in the model to test the simplifying assumptions used by BLM. In 
other words, | more accurately characterized the system to show the major problems with 
the predictions. The bottom line is that the predictions are rather useless. Fourth, the pit 
lakes will evaporate water in perpetuity. This represents a permanent loss of water from 
the flow in local basins. For example, the Pipeline Pit, at full development after the 
several piecemealed expansions are complete, will evaporate well over 1400 acre- 
feet/year while recharge to the entire Crescent Valley is less than bout 14,000 acre- 
feet/year. This is 10% of the total recharge in the valley. 


Response: The long-term evaporative losses from pit lakes are considered a significant 
residual adverse impact. The loss of ground water due to evaporation losses from pit 
lakes is somewhat offset by decreased loss of ground water from evapotranspiration due 
to the lowered ground ‘vater levels resulting from dewatering the aquifer. 
Evapotranspiration !usses will be decreased from premining levels until the ground water 
system returns to wear premining water levels. Evaporative losses from a pit lake may be 
treated as a consumptive use and accounted as a water right. In some cases, water rights 
have been purchased and the water use for that certificated water right (i.c. agriculture) 
retired. This purchase and retirement of rights could result in a zero net increase in 
consumptive water use in the basin, when evaporative losses are compared to the 
evapotranspiration losses due to agricultural use. Another factor in computing a water 
budget is the estimate of recharge, which can vary, depending on the method used. 


Comment: Please define what you mean by surface water. Are you talking about water 
flowing off the project or water wholly contained in the project area? 


Response: Surface water refers to all surface water that flows on and near the project site 
and must be controlled as runoff from the project boundary or run-on, preventing water 


Comment: Page 116, Water Resources: The following statement is wrong: “Leachates 
that may percolate downward to ground water, such as by leakage from a tailings 
impoundment, are not regulated by the Clean Water Act, except as this water may 
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contaminate surface water by emerging at springs and seeps. (National Research Council 
1979).” The statement ignores state standards, and BLM chose not to use readily 
available information addressing this issue. In addition, the statement cites to a source 
that is 20 years old. 


Respomse: The Clean Water Act (CWA) did not include ground water in its definition of 
“navigable waters” even though the term “navigable waters” includes “waters of the 
United States.” An early (1977) court case upheld that the Clean Water Act did not 
include ground water in its protections. But two later court cases have broadly interpreted 
the language in the act to include tributary ground waiter, one in 1979 and the other in 
1994. This is a change in interpretation of the act brought about by court cases involving 
specific situations, not legislative reform. Case law is still evolving on this issue (see 
Cavanaugh 1998). 


Comment: Metal precipitates are highly mobile and can be carried long distances in 
streams. Metals in this solid phase have been associated with reduced density and 
diversity of aquatic invertebrates and food chain contamination in areas removed (>25 
km) from the contamination source. Metal-contaminated diets have been found to cause 
reduced growth, histopathological effects, and reduced survival of trout. Exposure to 
metals in the dict have caused greater adverse effects to trout than exposure to metals in 
solution. 


Response: The draft EIS discusses the process for setting ambient water quality 
standards for fish and other aquatic life. See the Environmental Consequences section for 
Water Resources. 


Comment: Water Resources, Affected Environment, Impact of Mineral Activity on 
Water Resources, Tailings Impoundments, page 115. The section on tailings 
impoundments should describe the length of time that impoundment liners are designed 
to protect water resources and the extent to which they are effective over the long term. 


Response: Designs for tailings impoundments and liner life will continue to depend on 
the site-specific geotechnical information of the site, mine life, and the resources 
impoundments for precious metal mines have evoived significantly from the simple 
now combine double liners, sophisticated leak detection systems, and systems in place to 
remove solutions and hydrostatic head on the liners. These factors are evaluated more 
suitably at the mine plan phase rather than in this EiS. 


Comment: [3809.5] Define the term “other leachate” requiring warning signs as 
discussed in Table 2-1 of the draft EIS. 
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Response: Other leachate is leachate that contains other toxic chemicals or other acids, 
(such as sulfuric acid), or high concentrations of contaminants that may pose a risk to 
human health. 


Comment: These regulations should encourage the collection of more data to better 


Response: The Proposed Action would strengthen BLM's ability to require the 
collecting of environmental (hydrogeology, surface water) data carly in the process to 


help provide a baseline and design information so that unnecessary or undue degradation 
does not occur. 


Comment: I'm not sure how to fit them in the regs, but if it’s possible, the regulations 
should encourage the establishing of observation wells. For example, ground water 
models are much better if they can be calibrated with several years of water-level 

inf 


Response: Observation wells can be required where deemed necessary by BLM. The 
proposed rules will not change that, but the number of wells required may be greater 
depending on monitoring requirements at the mine. Each site will be assessed for the 
need for types of monitoring. 


Comment: Water Resources—Alternatives 3 and 4. BLM's discussion of the water 
quality benefits arising out of the proposed regulatory changes is abrupt, conclusory, and 
speculative. BLM fails to provide any analysis or supporting references. These 
regulations are duplicative of every other federal and state water quality law, regulation 
and program at every mining site in the west. 


Response: The water quality benefits are based on the expected outcomes of the 
proposed regulatory changes. BLM determined these outcomes using information from 
several sources, including experience from existing mining operations in a variety of 
geologic settings. While developing alternatives, BLM reviewed several state programs as 
well as its own procedures and notices of noncompliance. The revised regulations will 
improve environmental controls where gaps previously existed. The duplication of 
regulatory programs in the states will be minimal because these revised regulations do not 
set up a new layer of regulatory function that would duplicate the states’ existing rules. 
The regulations merely enhance the program already in place. 


Comment: The discussion on water quality standards (Water Resources, Environmental! 
Consequences section on pages 117-121) needs to be expanded to include water quality 
standards that protect the environment for fish and other aquatic life which often have a 
much lower threshold tolerance than humans to the common metals and pollutants at 
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Response: A discussion of the process for setting ambient water quality standards for 
fish and other aquatic life has been included in the revised text. (See the Environmental 
Consequences section for Water Resources.) A listing of all the ambient water quality 
standards for fish and other aquatic life would be voluminous and not practical for 
including in an EIS. You can review the standards in the so-called EPA “gold book” 
(EPA 1986), which consists of the ambient water quality guidelines published in 1986. 


24.23 Comment: Water Resources, Environmental Consequences, Alternative 2: State 
Management and Alternative 4: Maximum Protection, pages 119-121. A cumulative 
effects analysis should be provided for alternatives 2 and 4. The cumulative effects 
analysis should include the indirect effects of agricultural, livestock grazing, and other 
activities on surface and ground water resources affected by mining. 


Response: The indirect effects of other uses on ground waier is considered to be 
minimal. Water for livestock is pumped at low rates, and the effects of pumping on water 
levels away from the well are either very small or nonexistent. Agricultural uses pump 
larger amounts of ground water, but some of it percolates into the aquifer as recharge. 
Water levels can decline due to agricultural pumping, but this water use is often seasonal 
and has no long-term impact to ground water resources. The consumptive use of water by 
agriculture will not increase as a result of these regulations. The discharge of water from 
diversions. These discharges augment the flow of an existing stream and provide for 


24.24 Comment: Water Resources, Environmental Consequences, Alternative 1: No Action, 


Water Quality, Spills, page 119. Spills such as those from tailings impoundments do not 


Response: Although spills are remediated, some could have long-term consequences for 
long-term cleanup costs. The text has been modified to explain such situations. Such a 
release would normally be covered by the Resource Conservation and Recovery Act or 
the Clean Water Act, depending on the situation. 


24.25 Comment: Water Resources, Environmental Consequences, Alternative |: No Action, 
Cumulative Impacts, page 119. Please explain how “new mineral activity in historically 
degraded areas” could improve water quality. 
reworked to extract economic ore grade values left unprocessed by previous operators 


because of limitations of then-current technology. The improvement would result from 
eliminating the source of contamination when an old tailings pile is reprocessed and 
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24.27 


measures are taken to prevent runofi, leachate production, etc. after the reprocessing. 
These measures include recontouring the tailings to blend into the landscape and placing 
a soil cap and planting vegetation. 


Comment: Environmental Consequences, Water Quality, Alternative 4: Maximum 
Protection. Restricting water treatment to no more than 20 years does not provide 
maximum protection where 4 mine continues to generate acid rock drainage (ARD) 
beyond the 20-year time frame. Experience has shown that once ARD begins, it can 
continue for hundreds of years. The only real way to provide protection from ARD is to 
require that the company pay to treat any residual ARD in perpetuity or until ARD is no 
longer being generated. The requirement to bond for perpetual water treatment is much 
more of an incentive to prevent or limit ARD than a 20-year deadline to eliminate the 
drainage. An adequate bond will cover contingencies in case ARD develops 
unexpectedly or if the control measures are not completely successful. Without bonding 
for continuing water treatment, Superfund is our only real option for protecting the 
environment from ARD. 


Response: The intent of Alternative 4 is not to stop providing for water treatment after 
20 years, but not to approve in the first place operations that may need water treatment 
beyond 20 years. The point is that an ARD problem requiring treaiment in perpetuity 
constitutes a greater overall environmental threat than one that can be resolved in 20 years 
or less. The operator would remain liable for providing treatment regardless of how long 
it is needed, but restricting development of mines to those treatable within 20 years would 
avoid the impacts from the worst ARD sites. 


Comment: For the issue of fisheries and rivers being harmed by dredging, please see the 
study by U.S. Geological Survey (USGS) research geologist Warren Day. This stu-ty last 
year showed that the water quality on the Fortymile River, a beautiful, wild, and scenic 
river in the remote part of the east-central Alaska, was not harmed by gold placer mining. 
And some of these operations were not casual use. 


Response: The USGS study showed that 8- and 10-inch suction dredges did not 
conclusions cannot be drawn on the health of benthic organisms in rivers subject to 
suction dredging. The study also looked at so-called “cat mining,” which uses 
mechanized equipment to excavate gravels to expose the gold-beaving zone below. This 
type of mining was shown to increase turbidity and also is disruptive of riparian 
vegetation along the creek (Day!1999). Other studies of Alaska rivers that have 
undergone placer mining have all shown decreases in mparian vegetation and increases in 
turbidity, water temperature, and suspended sediment (Dames & Moore and others 1986). 
All of these changes can harm fish and fish habitat. Water quality degradation as a 
singular component of placer mining with small suction dredges may not be occurring in 
all situations, but we need more studies on the effects of suction dredging on aquatic 
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24.28 


24.29 


24.30 


organ’sms. We think the characterization in the draft EIS of potential impacts to streams 
from placer mining is accurate. 


Comment: Not only must baseline hydrogeologic premining studies be made, but also 
there must be independent semi-annual or quartcriy monitoring to determine if 
predictions of impacts of modern mining were accurate. Water resources are critically 
important in the arid West and thus necessitate the frequent monitoring for both quality 
and quantity, both on and off-site, including at more distant down-gradient sites and 
springs. These monitoring studies must include periodic monitoring of pit lake water 
quality and offsite down-gradient water quality. These data must be open for public 
review and there must be provisions (including financial) for review and analysis of the 
data by an independent third-party hydrologist or a BLM geologist. There must be 
provisions requiring long-term (50 year) onsite and offsite monitoring of both surface 
water and ground water, and funding for cos:s of that monitoring and for any needed 
water cleanup. BLM must have authority to require more protections if monitoring data 
prove that premining ground water modeling for operations is inaccurate. BLM must be 
able to stop operations or deny expansions of new mines if there is scrious contamination 
or dewatering of offsite ground water resources. BLM must be required to consider 
cumulative impacts of mining on down-gradient ground water resources. 


Response: The final rules would improve BLM's ability to require studies and long-term 
monitoring as your comment suggests. The supporting data and studies, including 
information on financial assurances, would be open to public review during the NEPA 


Comment: Mining laws have failed to keep pace with the realities of the volume and 
chemicals of current mining practices that routinely destroy streams and their watersheds. 
I urge you to strengthen the February 1999 proposed regulations to acknowledge the 
growing shortages of potable ground and surface water and loss of natural habitats. 


Response: Water resource protection is a major BLM concern as well as the concern of 
maintaining the condition of the land and water resources for multiple use purposes. The 
final rules would help to give BLM greater ability in managing the impacts of mining to 
prevent unnecessary or undue degradation. 


Comment: Drawdowns due to pumping should be considered undue degradation. For 
ground water 3809.420 requires only that operations minimize impacts of dewatering. 
Combined with the reference to effects being “reasonably incident” to mining activities, 
this definition suggests that the dewatering effects will be allowed to continue and that no 
limit would be set to the effects. If industry continues to find reserves and continues to 
dewater for a century, the effects could continue for centuries and be hundreds of miles 
away. Neither the current nor proposed regulations set upper limits to potential impacts. 
The current situation is that ground water is drawn down more than | ,000 feet at points 
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near several mines and that the predicted future extent of the 10-foot drawdown isopleth 
covers 1,(00 square miles. Thus, we suggest the regulations include a threshold on 
purnping. 


Response: Drawdown effects from dewatering are always greatest near the mine and 
decrease with increasing distance from the mine. The amount of drawdown away from 
the mine site can vary greatly, depending on the hydrogeologic characteristics of the 
aquifer bounding the mine and the boundary conditions of the flow system. These effects 
are temporary although the lowered water table could take decades to return to premining 
conditions. The effects are often restricted to a single basin, not for hundreds of miles. 
Typically, drawdown effects are seen a few tens of miles away from the mine. But if the 
potential impacts of dewatering would cause irreparable and unmitigatable harm to 
significamt resources, BLM under the final rules could deny the proposed operation. 
24.31 Comment: Cyanide and mercury are potent poisons used in mining. From this 


pediatrician's view they are important health hazards. Mine tailings may be dangerous 
not only to fish but also to humans downstream and downwind, or who share the aquifer. 


Response: BLM is aware of the risks of cyanide and mercury in the environment. In its 
potential for contamination. These final rules would allow management of the cyanide 
processes by incorporating BLM's cyanide policy guidance. 


24.32 Comment: The supplemental EIS must examine the cumulative impacts of other federal 
rulemakings that affect mining and that have emerged since the proposed rule was 
published on February 9, 1999. Additional federal actions since the publication of the 
draft EIS in February 1999, are described below. These actions must be considered in the 
analysis of cumulative environmental impacts. Several pending sweeping regulatory 
changes to Clean Water Act (CWA) programs and proposed and final test method 
changes demonstrate the breadth of the changes to the CWA programs. As a followup to 
its April 1998 Contaminated Sediment Management Strategy, EPA has been developing 
guidelines (ESGs) in state and federal water quality and related environmental programs. 
standards and applying sediment criteria to, among other programs, total maximum daily 
load (TMDL) development and National Pollutant Discharge Elimination Systein 
(NPDES) permitting. In October 1999 and pursuant to Section 142%e) of the Safe 
Drinking Water Act, EPA submitted its Ground Water Report to Congress (hereinafter 
referred to as the “Report”). While the Report acknowledges that more coordination for 
effective ground water protection is warranted, it emphasizes that EPA has responded to 
that need by promoting Comprehensive State Ground W ater Protection Programs 
(CSGWPPs). BLM fails to acknowledge the reasonably foreseeable changes to the 
Underground Injection Control (UIC) program, an environmental regulatory program 
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with substantial application to the mining industry. The Department of the Intenor and 
the Departments of Agnculture, Commerce, Defense, and Energy, the Environmental 
Protection Agency, the Tennessee Valley Authority, and the Army Corps of Engineers 
have also just developed a federal lands policy drafted to purportedly enhance 
implementation of the Clean Water Act and the Administration's Clean Water Action 
Plan. These changes not referenced in BLM's substantive description of the proposed 
performance standards or corresponding NEPA analysis. 


Response: The cumulative impacts have been modified to include these potential 

regulatory burdens on the mining industry. (See mineral resource section. impacts 

common to all alternatives.) The mining industry will continue to experience increased 

operates on public lands will continue to change in response to changing state and federal 

a eee ee 
court Cases. 
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25.01 Comment: Page 123 of the Soils section says that state agencies are usually staffed at a 
much lower levels than BLM and therefore lack BLM's resources. Where did that 
information come from? 


Response: The information came from the general working knowledge of the preparer in 
administering the surface management regulations in a BLM district and field office from 
1981 through 1998. To support this observation of lower state staffing levels we use the 
following example. In Nevada, the reclamation division within the Bureau of Mining 
Regulation and Reclamation 1s responsible for reviewing and approving all reclamatbon 
plans and costs for operations involving more than 5 acres. This division is located in 
Carson City and staffed with about four people. BLM in Nevada has cight field offices or 
stations located throughout the state, cach with a mineral staff ranging from two to eight 
and range conservationist. 


25.02 Comment: On page 122. paragraph 2, the Soils section of the Affected Environment 
discusses soil disturbance by mining since 1981. But substantial surface areas were 
to support mining physical infrastructure in some parts of the Nation. This disturbance 
should be included in the discussion of past cumulative effects in this and other sections. 


Response: The EIS is an analysis of the impacts of changing the 43 CFR 3809 


regulations took effect in 1981 is therefore beyond the scope of the EIS. 


25.03 


Comment: Under Alternative 2 of the Soils section, BLM says that some states have no 
requirement to inform the state agency of small. scale disturbances or reclamation of these 
disturbances. Even though operators may not have notify state agencies, they still must 
perform reclamation. 


Response: Your comment is correct. Operators are typically required to perform 
reclamation for operations under 3 to 5 acres, regardless of whether they are required to 
notify the state or not of their activites. 


25.04 Comment: The description of environmental consequences in the Soils section does not 
discuss cumulative effects on soil resources. 


Response: A Cumulative and Residual impacts section has been added to the Soils 
section of the final EIS. 
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VEGETATION 


Comment: Noxious weeds are very difficult, almost impossible to control. This is 
especially so for the way Alternative 4 is worded. it's nearly impossible to prevent or 
eliminate existing infestations. Both public and private landowners have been trying to 
control such weeds for years with limited success, as campaigns against leafy spurge and 
knapweed in Montana can attest. Instead of preventing or climinating noxious weeds, a 
realistic goal should be set, such as 95% control after so many years. 


Response: Alternative 4 represents the Maximum Protection Alternative, and the 
performance standard for noxious weeds was worded to represent a higher ; cformance 
standard than for Alternative 3, the Proposed Action. Your comment that complete, 
100% control, prevention, or elimination of noxious weeds would be near impossible was 
recognized in the draft EIS when we stated on page | 33 that “Eliminating existing 
infestations might not always be feasible and would probably require the use of 
herticides.” Should the language in Alternative 4 for noxious weeds be adopted in the 
final regulations, more guidance would need to be developed to recognize that something 
less than complete control or elimination of these weeds at a mine site would be an 
acceptable. 


Comment: Miners shouldn't be required to control noxious weed or be monitor 
environmental things and do this four times a year. 


Response: Some measure of weed control may be needed to check the spread of noxious 
weeds and to encourage establishing a desirable postmining plant community. Otherwise, 
unnecessary or undue degradation may result. Currently, it is our policy for BLM, not the 
operator, to inspect operations four times a year where cyanide is used or where acid rock 
drainage is occurring or may occur. Alternatives 3 and 4 would place this quarterly 


Comment: The discussion of vegetation and habitat distribution is meaningless without 
relating the extent of mining that has or is projected to occur to each of the broad groups. 
Alaska has the most public lands of any state and the most permafrost and cr .stal 
influenced habitats. Yet National Petroleum Reserve-A, which is all upland or lowland 
tundra—about 23+ million acres in total, is not open to the operation of the federal mining 
laws 


Response: The draft EIS described | 4): ad vegetation groups and stated that 
disturbance from locatable minerals activities since 1981 and into future has or would 
occur mostly to four groups: sagebrush, desert shrub, pinyon-juniper, and southwest 
shrubsteppe plant communities. With respect to Alaska, most of the past and expected 
future mining activities on public lands in Alaska has or would consist of placer mining 
impact to the upland or lowland tundra you mentioned for Alaska. 
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26.04 Comment: BLM claims that since the implementing of the 3809 regulations in 1981, 


26.06 


26.07 


about 214,000 acres of public lands and the vegetation on them have been disturbed by 
mineral exploration and mining, of which 65,000 acres have been reclaimed. This is a 
misleading statemeut ia that it umples that the remaining | 49,000 acres will never be 

reclasmed. 


Response: We never meant to imply that the remaining | 49,000 acres would remain 
unreciaimed. They simply reflect areas of active mining operations where reclamation 
has yet to take place. Most of this area would eventually be reclaimed except for open pits 
not backfilled. The text of the final EIS has been clarified. 


Comment: Page | 30 of the vegetation section of the draft EIS states that Ross (1996) 
evaluated the reclamation success of mine disturbances on public lands in Nevada and 
found that in most cases total perennial plant cover of reclaimed areas equaled and often 
exceeded cover of adjacent, undisturbed reference areas. Given this, why change the 
performance standard” 


Response: Ross (1996) shows many examples of successful revegetation where total 
perennial plant cover on reclaimed areas was equal to or better then nearby reference 
areas. The vegetation performance standards for Alternatives 3 and 4 also stress 
comparable diversity and use of native species, and characterize post-mining plant 
communities closer to what existed there before the current disturbance than implied by 
the existing regulations. 


Comment: The first full paragraph on page 131 of the Vegetation section discusses 
consultation with the Fish and Wildlife Service on endangered species. Why is this 
included in BLM's discussion of vegetation? ht does not belong there, and its presence 
suggests a corresponding discussion gap somewhere else in the draft EIS. 


Response: Threatened and endangered species are addressed in the vegetation section for 
plant species. Similar discussions for animals and fish are included in the Wildlife and 
Aquatic Resources sections of the EIS. 


Comment: On page 131 of the Vegetation section the assumption that less disturbance 
would result from less mining 1s false. 


Response: The assumption of a decrease in mineral activity was based on the EIS 
team’s taking a look at Alternative 3 and its potential affects on the mining industry and 
projecting a 5 % decline in activities. For the purposes of the EIS we assumed this 
decline would translate into a 5% decrease in surface disturbance to | | 800 acres per year 
under Alternative 3 as compared to | 2.500 acres per year under the existing regulations. 
We have since modified our projections for changes in mineral activity and surface 
disturbance based on comments received and incorporated these into the final EIS. 
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26.11 


Comment: The environmental consequences of the proposed changes to the surface 
protection regulations and the alternatives analyzed on pages | 30-133 does not address 
the cumulative effects of other actions on vegetation. For example, if post maning uses 
inchude recreation or livestock grazing. the effects of such acbons on reclaimed lands 
should be discussed. We also recommend that this section discuss (1) the extent to which 
vegetation on reclaimed lands could support livestock grazing and (2) whether 
cryptogamic crusts can be replaced on reclaimed lands given the level of surface 
disturbance that occured. 


Response: A cumulative effects section for vegetation has been added to the final EIS. 


Comment: Under Alternative 2, State Management, of the Vegetation section, to what 
extent could BLM require implementation of the President's executive order on the 
introduction of exouc organisms. 


Response: Under Alternative 2 the individual states would administer the surface 
management program for mining of locatable minerals on public lands. BLM would 
coordinate with the states for compliance with the executive order and other federal laws, 
regulations, and policies on the public lands. But because BLM would no longer be 
approving or managing these locatable mineral activities, our leverage to require and 
enforce compliance with the executive order would be reduced. 


Comment: Under Alternative 4, Maximum Protection, of the Vegetation section, plant 
diversity is described by the sumber of species of plants and life forms. This section 
furthe: states that plant diversity within reclaimed areas would need to approximate plant 
diversity of the site before mining. The implication is that if the number of species is the 
same as what was on the site before mining, the species composition would not mater as 
long the plants are native. is that the case? This discussion should be clarified. 


Response: The revegetation performance standard for Alternative 4 1s summarized in 
Table 2-2 and analyzed in the Vegetation section. This performance standard says that 
disturbed lands musi be revegetated to a stable long-lasting cover that 1s self-sustaining 
and comparable in both diversity and density to the preexisting natural vegetavon In 
addition, the canopy cover must be at least 90% of adjacent undisturbed lands In 
comparing the reclaimed area to the preexisting vegetation, species composition 1s an 
important measure of diversity, especially when comparing the different life forms. But 
the specifics of how species composition should be used in determining successful 
revegetation and diversity should be left to the NEPA process addressing individual Plans 
of Operations and the desired post mining land use. 


Comment: Baseline vegetation surveys and data and animal surveys must be conducted 
at the correct time of year by biologrsts that are farmbar with the vegetation and animal 
life of the area, especially if done by third party consultants rather than by BLM's 


Comments & Responses 452 Vegetation 


Comments & Responses 453 


27.01 


27.02 


27.03 


RIPARIAN-WETLAND RESOURCES 


Comment: The draft EIS asserts that public lands contain a total of 23 million acres of 
riparian areas and wetlands. This figure is wrong, since about all of 86.9 million acres of 
Corps of Engineers. The National Petroleum Reserve-Alaska (NPR-A), which totals 23+ 
million acres alone, is all wetland. A figure showing the approximate locations of these 
niparian/wetlands on the same scale and Figure 3-1 should te +. luded so that a reasoned 
independent evaluation can be made to relat: the resource to existing and projected 


mining Operations on public lands. 


Response: We have made corrections to the draft EIS in response to your comment. 
Advances in mapping technology used in Alaska have given more accuracy in classifying 
and measuring riparian areas and wetlands. The most current estimates of nparian- 
wetland habitat are shown in Table 3-23 of the finei EIS. We do not have estimates for 
the nparian-wetland acreage in NPR-A. but this arez probably contains a large percentage 
of the total on BLM public land. 


Comment: The definition and meai:s of delineation of wetlands that apply to the Section 
404 permit process is provided by the 1987 U.S. Army Corps of Engineers manual for 
wetland delineation (1987 Manual). This procedure depends upon three mandatory 

areas as defined by BLM support hydrophytic vegetation and experience permanent 
inundation or near-surface saturation. All such areas fall under Corps of Engineers 
jurisdiction as delineated according to the 1987 Manual. Riparian areas that are included 
within the list of wetlands and other waters of the United States (33 CFR Part 320) 
already benefit from the protections of existing Section 404 wetland regulatory process, 
which provides for review and comment by BLM for permits affecting its lands. The only 
BLM riparian areas that do not meet all three 1987 Manual criteria are areas of riparian 
(hydrophytic) vegetation that ere supported by permanent water influence that lies more 
than 12 inches below the surface. 


Response: Riparian-wetland areas meeting the BLM criteria need only exhibit 
vegetation or physical characteristics reflective of permanent surface or subsurface water. 
Under BLM's definition, a great deal more land may be considered riparian-wetiands 
than that considered jurisdictional wetlands by the Corps of Engineers criteria. In 
addition, all activities affecting riparian-wetlands, not just dredge and fill activities, 
would be managed under the proposed final regulations. 


Comment: In many areas where remnant woody riparian vegetation grows along smaller 
streams in the Great Basin, incision of the stream channel has resulted in abandonment of 
the flood plain on which the vegetation became established. These areas now no longer 
meet the wetland hydrology and hydric soils criteria and have lost their long-term 
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27.04 


27.05 


ecological viability (thst is, the potential for regeneration during flood events, which no 
longer attain the abandoned flood plain). ht would be scientifically unsound to regulate 
these areas by the same pi ociples and mitigation requirements as the phreatophytic 
nonwetland npanan areas described above. Instead, the present nparian area within the 
field experience, this latter area nearly always lies within or not more than | foot above 
the ordinary high water level and is therefore already covered by Seciton 404 regulations. 


the incised channel but above the ordinary high water level met the three criteria to be 
classified as a jurisdictional wetland, the activity would be regulated by both the primary 
land manager (BLM) and Corps of Engineer 404 regulations. If the land above the 
ordinary high water mark does not meet the criteria of a jurisdictional wetland and the 
proposed action does not involve the discharge of dredge and fill activives, the floodplain 
could still be protected under BLM's proposed 3809 regulations if the potential to restore 
the nparian area in the abandoned floodplain is deemed feasible. 


Comment: Page 133-141, Riparian-Wetland Resources: BLM does not quantify or 
qualify the difference between “riparian” areas and those areas subject to the Army Corps 


of Engineers jurisdiction. BLM's discussion just assumes that the difference is significant 
without supporting such an assumption. 


Response: The main difference, as explained in the draft EIS, is that to be classified as a 
jurisdictional wetland an area must have a positive wetland indicator for all three of the 
following: vegetation, soils, and hydrology. For an area to be a riparian-wetland under 
BLM's definition, an area must only exhibit vegetation gf physical characteristics 
reflective of permanent surface or subsurface water. A great deal of overlap is likely 
between areas falling under the Corps of Engineers (COE) jurisdiction and areas meeting 
area to be protected in the transition zone between the permanently saturated wetlands 
and uplands. In addition, in areas coming under both COE and BLM jurisdiction the 
protection provided by the proposed 3809 regulations would apply to activities beyond 
discharge of dredge and fill material. 


Comment: [Draft EIS) last paragraph p. 134 is in error. The Army Corps of Engineers 
(COE) does regulate these wetlands as nonwetland waters of the United States. Many 


ephemeral drainages in Montana are listed in our wetland surveys as regulated by COE. 


Response: COE has jurisdiction over waters of the United States. These waters would 
include intermittent streams if they are determined to affect interstate commerce. But 
before an area is considered a wetland that comes under its jurisdiction, COE requires 
that wetlands have a positive indicator present for each of the following parameters: 
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27.06 Comment: Page 135, Placer Mining The draft EIS assertions about the impacts of 
placer mining are not valid for all public lands. For example, in Alaska the Valdez Creek 
Mine, a placer mine, received a reclamation award from the Secretary of the Interior. 
high-quality wetland/riparian habitats, for example areas along Jack Wade Creek, Alaska. 


Response: Assertions in the draft EIS on the impacts of placer mining on riparian- 
wetlands do not always apply, but in most of the cases the assertions are accurate. The 
Valdez Creek Mine is a good example. This operation received a reclamation award for 
its unusual level of reclamation planning and implementation. Even so, the operation 
altered npanan-wetland communities, and many years will be needed for these 
communities to reach a levei of proper functioning condition. Riparian-wetland arcas 
along Jack Wade Creek remain in a nonfunctional condition throughout much of the 
disturbed area. 


27.07 Comment: Riparian-Wetland Resources, Affected Environment, Effects of Mining on 
Riparian- Wetland Systems, pages 136-139. This section provides an excellent but 
concise discussion on the effects of mining on riparian-wetland systems. But it would be 
beneficial to give more information in this section on effects of increased streamflow 
from dewatering discharges to the Humboidt River, Nevada. 


Response: The final EIS has been modified to reflect your comment. 


27.08 Comment: Draft EIS, page 138, Riparian-Wetland Resources-Ground Water 
Drawdown: BLM'’s discussion of dewatering and the potential impacts of ground water 
drawdown on surface waters and nearby wetlands is wrong and incomplete. The panel 
discussion of the National Academy of Sciences’ Committee on Hardrock Mining on 
Federal Lands (April 21, 1999) summarized regulatory requirements managing mine 
dewatering and the impacts of dewatering. Nevada State Engineer Michael Turnipseed 
described the measures that had been taken and the authority that his office had to address 
water quantity impacts. We take issue with BLM's discussion implying that many serious 
negative impacts result of dewatering. We also note that this issue is managed under 
existing state laws as well as the current 3809 regulations and is addressed during site- 
specific NEPA analysis. 


Response: The impact of mine dewatering within the Humboldt River Basin is 
uncertain. But in 1996 mines within this basin pumped more than 32 trillion gallons of 
water (Shaw and others 1997). This use of water has generated a great deal of concern in 
the area and has resulted in the funding of a 3-year study by the National Science 
Foundation and the U.S. Environmental Protection Agency to investigate the potential 
impacts of dewatering open pit gold mines in the Humboldt River Basin of Nevada. We 
believe that the draft EIS accurately portrays the potential impacts of mine dewatering, 
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but we have modified page | 38 of the draft EIS to describe in more detail potential 
effects of mune dewatering in Nevada 


27.09 Comment: Riparian- Wetland Resources, Environmental Consequences, pages | 39-141. 
There is no discussion on cumulative effects from future uses of the site, particularly 
livestock grazing and recreation. This discussion should be added. 


Response: The Cumulative Effects section of the draft EIS (page 79) acknowledges that 
the future condition of public lands cannot be predicted by changes in mineral activity 
and by the 3809 regulations alone and that collectively many other factors (including 
other land use activities) can have a significant impact over time. The influence of these 
factors (competing land use activities, environmental conditions, etc.) would be constant 
over the range of alternatives, and the drafi EIS therefore addressed these factors in 
general terms. The effect of land use activities like livestock grazing and recreation in 
reclaimed areas after mining would likely be to prolong the time needed for mparian- 
wetland areas to achieve proper functioning condition. 


27.10 Comment: The preamble, which forms a legal basis for initial interpretation of the 
regulations uses “riparian” and “wetlands” interchangeably. This sloppy use of words with 
100 years of existing statutory, regulatory, and legal precedent creates ambiguity and 
places both the owner/operator and public at risk of arbitrary, capricious, an inconsistent 
application of the BLM mining regulations. 


Response: As mentioned in the draft EIS, definitions used by agencies to determine 
regulatory jurisdiction over riparian-wetland areas are as variable as the classifications 
themselves. For the purposes of the proposed final regulations, if an area exhibits 
vegetation or physical characteristics reflective of permanent surface or subsurface water, 
the area will fall under the same set of regulations regardless of whether it 1s classified as 
wetlands or mparian. 


27.11 Comment: BLM has an extremely biased outlook on the impact of placer mining on 
nparian-wetland habitat. BLM should reevaluate this position due to the ability of states 
to minimize impacts. For example, placer mining in Alaska has an extremely high 
success for quickly regrowing willow and alder as soon as mining stops. BLM has 
ignored the track record for current reclamation of mine workings along Jack Wade 
Creek, a unit of the Fortymile Wild and Scenic River and similar joint 
EPA/State/BLM/University results in the headwaters of Birch Creek, another Wild and 
Scenic River. It also ignores Secretary Babbitt's award to the Valdez Creek Mine, a large 
scale placer mine or the awards by the State of Alaska for placer mining operations at 
Nome and in other mining districts. 


Response: We believe our description of the impacts of placer mining in the EIS is a fair 
depiction. As you described above, there have been many successes in reclaiming placer 
mining. The final rules would ensure that placer mines are successfully reclaimed. 
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AQUATIC RESOURCES 


28.01 Comment: Aquatic Resources, pages 141-153. ht would be beneficial to provide more 


information in this section on invertebrates. Particularly in the arid West, any impact to 
waters may affect endemic. rare, or already declining populations of invertebrates such as 
spring snails or crayfish. 


Response: We agree with your comment that many endemic, rare, and declining 
populations of invertebrates may be affected by mining that alters water resources. In fact, 
many of the habitat components that can be altered by mining and that are important to 
fish are also important to aquatic invertebrates (¢.g. water quality, streamflow and water 
velocity, substrate, energy flow processes, and riparian vegetation). We have modified the 
draft EIS to reflect your concern. 


Comment: Draft EIS, pages 141-53, Aquatic Resources: BLM's draft EIS analysis, e.g. 
cumulative impacts, should, although it does not, also account for PACFISH and other 
initiatives to protect aquatic habitat. 


Response: The PACFISH strategy, a joint document signed by the Chief of the Forest 
Service and the BLM Director in February 1995, outlined and established a strategy for 
anadromous fish habitat management on about 15 million acres of Forest Service and 
BLM lands in the Columbia River Basin and | million acres in California. PACFISH did 
the following: 

-Recognized areas that most influence the quality of water and fish habitat. 

-Provided special protective standards to guide management that might damage those 
areas. 

-Outlined monitoring requirements to track how well agencies followed the standards. 
-Evaluated the eftectiveness of these measures. 


At first PACFISH was established on a short-term interim basis (effective 18 months 
after the signing of the decision notice) to be followed by the preparing of geographically 
specific EISs to analyze longer term management strategies, such as those developed for 
the Upper and East Side Columbia River Basin EISs. 


The impact of the PACFISH strategy on mining would vary according to alternatives 
developed in each of the geographically specific EIS. Depending on the standards adopted 
to protect aquatic and riparian resources, effects could range from no change from current 
management on up to the withdrawal of certain lands from entry and operation under the 
1872 Mining Law. Management standards similar to those proposed in PACFISH could 
have been applied to geographically specific areas with or without the advent of 
PACFISH through land use planning procedures already in place. 
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28.03 Comment: Tabic 3-20 appears to overstate public lands in Alaska that are fish-bearing 


streams managed by BLM because the Alaska Statehood Act transferred ownership of all 
navigable waters to the State. As a general rule, BLM in its conveyances to Alaska 
Native Corporations has used a standard for state ownership that roughly equates to any 
stream that can float a rubber raft with four adults. Most fish-bearing streams in Alaska 
are at least this large. Likewise, the very large acreage (2,600,000) of “lake and reservoir 
surface acres” most likely represents water within the National Petroleum Reserve-Alaska 
(NPR-A), which has been closed to the operation of the federal mining laws since 1923. 
About 90% of the total public land acreage in this category 1s in Alaska, and therefore the 
lack of due diligence by the Department of the Interior and the repeated use of inaccurate 
data to “prove” that mining cannot be responsibly managed under the BLM regulatory 
system and existing federal/state/local/Native partnerships now in place. 


Response: You are correct in your statement that the Alaska Statehood Act transferred 
ownership of all navigable waters to the State. The exceptions, however, are lands within 
NPR-A and in Conservation System Units and areas subject to federal navigational 
servitude. Since 1987, BLM has used the Gulkana River standard (which allowed for 
inflatable rafts, airboats, and boats with jet units) as one of many criteria in making 
administrative navigabilit’ determinations. These determinations are factual, not legal 
determinations, that are .aade without regard to land status. Often, the criteria used to 
Government, State of Alaska, and native corporations, or individuals. These cases end up 
being litigated. Only federal courts can decide questions of title ownership of submerged 
lands. Even if the criteria for determining navigability were totally agreed upon, most of 
the streams, lakes, and rivers have not had a determination made. To date, navigability 
decisions have been issued for most of the federal land conveyances under the Alaska 
Native Claim Settlement Act and the Alaska Statehood Act, but for hundreds of other 
waters navigability remains an issue. This said, Table 3-20 is the most up-to-date 
information on fish-bearing waters under BLM management. Where the state has 
management authority for the bed of submerged lands, this authority extends only up to 
the ordinary high water mark. Often the area from bank to bank does not include riparian 


areas, which are important in determining the condition and quality of aquatic habitat. 


You are also correct in your assumption that a large portion of the 2.6 million acres of 
lake and reservoir surface acres from Table 3-20 is within NPR-A. The exact acreage is 
not available, but one can reasonably estimate that 90% of the 2.6 million acres 
mentioned in Table 3-20 for Alaska are within NPR-A. In 1923, NPR-A was withdrawn 
from the mineral laws except for lands selected by Alaska Native village corporations 
under Section 12 of the Alaska Native Claims Settlement Act. The withdrawal of NPR-A 
(and its associated streams and lakes) from the mining laws has been noted in the text of 
the final EIS. 
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Even though aquatic habitat within NPR-A is withdrawn from the mineral laws, it has the 
potential to be affected by other development. Cumulatively, physical and chemical 
degradation of waters under the management of BLM, other land managers, and private 
owners have contributed to the decline in fish populations and loss of habitat nationwide. 


Comment: Page 142, Aquatic Resources: BILM's discussion of aquatic habitat shows 
the value of a “state-standards” alternative. Fisheries habitat is an Alaska issuc, with 
115,000 miles (about 87%) of the 132,190 fish-bearing stream miles located in Alaska. 
Why impose the same standard for states with only a fraction of the total aquatic habitat, 
for example, Arizona (0.5% of habitat), New Mexico (0.2%), and Utah with only 2.6% of 
the habitat? 


Response: The amount of aquatic habitat within a state has little to do with the value of 
the habitat or the justification for protecting or rehabilitating the habitat. The current 
regulations allow for flexibility in the amount of effort put into rehabilitating fish habitat 
in response to the fishery value of the habitat. Unfortunately, under the current 
regulations, rehabilitation of fish habitat has been poor, largely because of the great 
amount of time required to reestablish watershed processes that control the flow of water, 
sediment, nutrients, and organic matter to a stream and ultimately define the quality of the 
habitat. The proposed 3809 regulations would allow BLM to deny mining that could 
cause substantial irreparable harm in areas having significant aquatic resources. This new 
standard would give a much greater level of protection to rare or highly valuable aquatic 
resources. 


Comment: The discussion about water quality and salmonid species on page 143 of 
draft EIS ignores bed sediment loading typica! of the many glacial streams in Alaska. 
The discussion also ignores the fact that Alaska Department of Fish and Game (ADFG) 
permits have highly stringent conditions for any activity in a salmon stream, regardless of 
the activity or ownership of the surrounding land. 


Response: Many glacial streams in Alaska carry high sediment loads during summer 
when glaciers are melting and runoff is high, and many glacial streams become clear 
during winter. Fish are known to use glacial strearns as migration routes to and from 
spawning and rearing areas in clear-water tributanes. But glacially controlled streams also 
provide spawning, rearing, and winter habitat to certain species during winter. Most of 
the streams managed by BLM are clear-water, nonglacial systems. The Alaska 
Department of Fish and Game has authority to stipulate and approve projects on waters 
specified as being important for the migration, spawning, or rearing of anadromous fish in 
accord with AS 16.05.870. About half of Alaska’s waters have been surveyed for their 
use by anadromous fish, which leaves many waters unprotected under this state statute. 


Comment: The draft EIS, on page 148, should discuss the positive side of mining on 
fish as illustrated by the Red Dog Mine in Alaska. In that case the premining natural 
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background concentration of heavy metals in the streams was so high that fish could not 
exist. Now fish are moving into the mining area as a direct result of two mining 
ivisies: (i) the basic mineralized bedrock is bei ‘a yay 


Response: The Red Dog Mine is an open pit zinc mine in northwest Alaska owned by 
the NANA Regional Corporation and regulated by the State of Alaska. In 1991, the mine 
relocated Red Dog Creek in an clevated bypass channel that allowed the creek to 
circumvent the Red Dog ore deposit. In addition, runoff and ground water from the 
mining operation are now directed to a collection pond where water is treated and 
released back into the environment. As a result, the water quality of Red Dog Creek is 
better now than it has ever been, and fish are taking advantage of the new habitat. This 
effort to improve water quality, increase fish habitat, and prevent water pollution shows 
what can be done with current technology. Unfortunately, the improvements will last only 
as long as the mine operates. Upon mine closure, water treatrnent and control practices 
will be stopped, and reclamation will leave the streams to their natural fate. 


Comment: Page |48, Streams. The draft EIS should explain the relevance to BLM 3809 
mining regulations of how many miles of stream in the national forests have acid rock 
drainage. The Department of the Interior (DOI) is using nongermane assertions to prove 
is very appropriate for DOI also to disclose whether this environmental impact on the 
national forests is the result of (1) mining that predates existing Forest Service 
regulations, (2) mining on private land not subject to Forest Service jurisdiction, or (3) 


Response: The intent of introducing acid rock drainage was not to prove the current 
3809 regulations don’t work but that once created, acid rock drainage is difficult to 
correct. Many of the streams degraded by acid rock drainage from past mining remain in 
a degraded or uninhabitable state today. From a cumulative perspective, aquatic habitat 
being degraded by acid rock drainage today will likely remain in this condition for the 
foreseeable future. 


Comment: At a minimum, the term “BLM-defined special status species” should be 
defined. Beside the lack of clarity in the term “special status species,” the addition of a 
separate provision, subparagraph (iii), especially for “BLM-Special Status Species,” 
which is worded differently than the performance standard for fish and wildlife generally 
(subparagraph (i)) and threatened and endangered species (11), suggest that different 
standards apply to the “BLM-defined special status species.” Subparagraph (i) requires 
the operator to “minimize disturbances and adverse impacts on fish and wildlife...” 
Subparagraph (ii) requires the operator to “take necessary measures to protect threatened 
or endangered species and their habitat...” In contrast, subparagraph (ii) requires the 
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operator to “take any necessary action to minimize adverse effects of operations and 
access on BLM-defined special status species.” It appears that BLM is ait mpting to 
provide greater protection to BLM-defined special status species than to other forms of 
fish and wildlife that are not protected or listed. 


Response: You are correct. BLM does require greater protection for special status 
species than for fish and wildlife that are not protected or listed; at a minimum, sensitive 
species [a component of special status species) will be given the same protection given to 
status species as follows: 

(1) Proposed species are those that have been officially proposed for listing as threatened 
or endangered by the Secretary of the Intenor. A proposed rule has been published in the 
Federal Register. 

(2) Threatened and Endangered (T&E) species are those officially listed as threatened or 
endangered by the Secretary of the Intenor under the provisions of the Endangered 
Species Act. A final rule for the listing has been published in the Federal Register. 

(3) Candidate species are those designated as candidates for listing as TRE by the Fish 
and Wildlife Service or National Marine Fisheries Service (FWS/NMFS). A list has been 
published in the Federal Register. 

(4) State listed species are those proposed for listing or listed by a state in a category 
implying potential endangerment or extinction. Listing 1s exther by legislation or 

(5) Sensitive species are those designated by a BLM state director, usually in cooperation 
with the state agency responsible for managing the species, as sensitive. They are those 
species that are: (1) under status review by the FWS/NMFS or (2) whuse numbers are 
declining so rapidly that federal listing may become necessary or (3) with typically small 
and widely dispersed populations, or (4) those inhabiting ecological refugia or other 
specialized or unique habitats. 


Comment: The draft EIS is deficient in its discussion of Section 7 consultation 

mining, Causes damage to listed species. Accordingly. there should be no significant 

impacts from mining on public lands when BLM has properly completed its Se von 7 
eaten ahiends 


Response: Section 7 consultations under the Endangered Species Act (ESA) [16 U.S.C. 
1531 et seq.) apply only to the conservation and recovery of listed threatened and 
endangered species and their critical habitat. Significant impacts to fish, wildlife, and 
plants may occur to species other than those listed under the ESA. In addition, the 
consultavion process does not guarantee that significant impacts will not occur to listed 
species. Should the consultation process result in a jcopardy or adverse modification 
opimion, Section 7 requires that reasonae and prudent alternative actions be taken. The 
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imtent of these actions 1s to avoid the likelihood of jcopardy to the species or destruction 
or adverse modification of designated cripcal habitat. But Secnon 7 regulabons limut 
reasonable and prudent alternatives to those that are economucally and technically 
feasuble 


Comment: The discussion of likely umpacts from suction dredging should also include 


the recent scientific study by the U.S. Geological Survey of water quality in the Fortymile 
River. Alaska 


Response: The study to which you refer is the regoona: | aseline goochemustry and 
environmental effects of gold placer mining operations on the Fortymile River, Eastern 
Alaska (Wanty and others 1999) One objective of this study was to evaluate the possible 
environmental effects of sucton-dredge placer and bullidozer-operated placer gold 
muning From the water quality and turtadity data. the study found suction dredges have 
no apparent impact on the Fortymile River system. In contrast, bulldozer mining was 
found to dramatically affect water quality and streambed morphology. The study did not 
address physical alteration of streamside and instream habitat or impacts to aquatic Mota 


Comment: Aquatic Resources, Affected Environment, Effects of Mining on Aquatic 
Resources, Water Quality and Quantity Impacts, pages 148-153. For all alternatives, 
information should be included on increased concentrations and load of clements and 
metals resulting from dewatering discharges. with potential adverse impacts of aquatic 
life in terminal wetlands (¢ g Humboldt Wildlife Management Area) This discussion 
should also recognize the impacts of evapoconcentration. 


Response: The draft EIS has been modified to reflect your comment. 


Comment: Page | 49. Affected Environment-Aquatic Resources. BLM's discussion of 
cyamde spills is not pertinent and creates a misimpression. How will the proposed 
regulations prevent accidental cyanide spills” In fact, BLM states that the most 
significant spill occurred in South Carolina. BILM cannot point to any requirement 


Response: The discussion of cyanide spills was included to port out that mining -related 
cyamde contamination has occurred in the past and may contnbute to water quality 
problems in the future. The regulations are not intended to prevent accidental spills but to 
reduce or prevent spills resulting from improper handling. placement. transport, and 


Comment: Page | 49, Affected Environment-Aquatic Resources. The discussion of the 
Zortman and Landusky mines is misleading because BLLM’'s own analysis did not find any 
impacts to wildlife. With respect to that operation, BLM issued an environmental 
assessr ent (EA) in response to proposed changes to Zortman’s Plan of Operations 
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Responding to comments during the EA process, BLM stated: “There have been no 
impacts to domestic water supphes. There have been no impacts detected to wildlife or 
fisheries. The ARD problem is not present in drainages that flow onto the Fort Belknap 
Reservation. Ard the impacts are not prevalent beyond the mine permit boundaries.” 


Response: The final EIS for the Zortman and Landusky mines (Section 4.5.2, pages 4- 
139-142) (BLM and Montana Dept. of Environmental Quality 1996) found that “Negative 
impacts to wildlife have occurred from habstat loss. human and mechanical harassment 
and wildlife mortality. The primary impact to wildlife from mining at Zortman and 
Landusky Mines has been a loss of habitat.” The total disturbance at these mines was 
estimated to be | 248 acres. In addition to habitat loss, the final EIS went on to state that 
“accidental spills of cyanide solution impacted surface waters in Alder, Ruby, Mill, and 
Montana Guiches af various times uetween 1982 and 1994. Cyanide levels in these 
streams exceeded the state chromic aquatic life standard as a result.” Furthermore, the 
final EIS states that “changes in water flows, degraded water quality, and reduced 
availability of water sources within mined areas have impacted aquatic 
macromvertebrates and water supphes for terrestnal wildlife, both within and 
downstream of existing mine opera‘ons.~ 


Comment: Draft EIS. page 149. Affected Environment—Aquatic Resources. BLM's 
discussion of pit lakes is not pertinent. BLM cites only Nevada pit lakes as an example, 
and yet Nevada requires protection of aquatic life in pit lakes by law. 


Response: We feel the potential for prt lake water to affect water quality outside the 
mune 1s great enough to mention the topic in the draft EIS. As discussed in the draft EIS, 
the composition of prt lake water quality is vanable, depending on the host rock for the 
ore, the type of ore deposit, the water type, the rates of inflow, climatic conditions, and 
reactions between the pit wall and the ground water. In many cases, ground water quality 
surrounding many prt lakes is not expected to be affected for several years or decades 
after pumping stops. The time required for possible impacts to the surrounding ground 
water quality would vary, depending on the hydrology at the mine site. Normally, ground 
water flows into the pit for several years after mining. sometimes requiring decades for 
the ground water system to reach premining or steady-state conditions. Contaminants do 
not flow out of the mine pit lake until the hydrologa regis: reaches steady state. Once, 
steady-state conditions are achseved, ground water might begin to flow out of the mine pit 
im the direction of the regional hydraulic gradient. Because our expernence with pit lakes 
ts relatively new, especially deep pit lakes that are only recently being developed. a great 
deal of reliance 1s placed on predictions made using geochemical models, which may or 
may not be accurate 


As far as Nevada's requirement for protecting aquatic life in pit lakes, this is a worthy 
requirement, but mines are not bonded for water quality by either the state or BLM The 
operators can be required to monitor water quality for up to 40 years. But many pit lakes 
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may not fill to steady-state condipons within this ume and may not develop water quality 


Comment: The draft EIS. page | 50. presents no factual supportung data to show that 
placer mining during the next 20 years will adversely affect an estimated $20 miles of 
stream habitat when the cxisting 3809 regulaons require reclamation and bonding for 
almost any mining operation that can cause the loss or significant degradation of 
important fish habitat. The Department of the Intervor has ignored the factual information 
on page $8 of the December 22, 1998 analysis, which reports that a grand total of 18.8 
mules (an average of less than slightly more than | mile annually) of stream remain 
affected by placer mining during the almost 2 decades that the cxrsting 3809 regulations 
have been in full force and effect. Further, the draft EIS does not state the extent, if any. 
that the current mileage reflects a failure of the miner to comply with the requirements of 
the discharge permut or the Alaska Department of Fish and Game permit conditions to 
protect fish habitat. In at least one instance im Alaska. BLM has not only required the 
owner/operator to protect salmon spawning habitat. but has required that histonc placer 
muned area also be restored to a functioning fish spawning strearn. The draft EIS does not 
explain why this BLM- Alaska example will not be followed in Alaska or other states. 
Finally. the discussion does not state the extent, if any, to which the noncompliance 
reported in Table 3-6 involves the 18.8 miles of fish stream. This information is 
especially important, since a presumpnon of unnecessary or undue degradation (UUD) 
inferred in this discussion should have caused BLM to issue a noncompliance order The 
Department of the Intenor should carefully review the factual data for the alleged UUD. 
especially if there were no noncompliance findings. This again illustrates the overall tas 
im the way the data are presented in the draft EIS as an unsupported “justification” for the 
preferred alternatives. 


Response: The estimate of $20 miles of lost or degraded stream habitat (26 miles per 
year over 20 years) was cased on projections for placer mining disturbance under the 
current mining regulations (Alternative |). As stated in the draft EIS. habitat needs for 
fish vary by species, season of the year, and life stage. A variety of chemical, physical, 
and biological parameters interact to provide the range of environmental conditions that 
allow the species to exist. Some of the more important parameters include w ater quality, 
influenced by watershed characternstics, including npanan vegetation, geology. sorls. 
topography. upland vegetation, hydrology. and climate. Many of the watershed 
character tics that are altered during placer mining can ultumate:, lead to a degraded 
aquatic ha. © 4i -ondiuon for many decades following reclamation. 


Your reference to 18.8 miles of stream as the amount of stream remaimung affected by 
placer mining after 2 decades of mining under the current 3809 regulations 1s incorrect 
The 18.8 miles of stream was a subsample of mined and reclaimed stream evaluated to 
determine the effectiveness of current reclamation requirements at rehatulitating fishenes 
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habuat. Of the 18.8 miles analyzed 95% remains in poor condinon. Factors cited for 
sediment delivery. altered surface/subsurface hydrology. loss of npanan/wetland 
vegetabon, altered stream geometry or gradient. and lack of instream cover 


28.16 


Cusument: Draft EIS. Aquatic Resources. Cumulative and Residual impacts, page | 53. 
Although the draft EIS discusses cumulative effects, this discusson 1s limited to mining 
actuvines. You need to analyze the following 

- Future uses of mining sites and lands adjacent to reclanmed lands. inchuding livestock 
and recreation uses. 

- Cumulative effects of future ground water pumping or surface water diverwons for 

- Agncultural drainwater contammnants. includyng impacts to terminal wetlands 


Response: The Curnulative Effects section of the draft EIS (page 79) acknowledges that 
the future condition of public lands cannot be predicted by changes in muneral activity 
and by the 3809 regulations alone and that many other factor (including other iand uses) 
collectively can have a significant cumulative impact over tame. Because the influence of 
these factors would be constant over the range of alternatives, the draft EIS addressed 
these factors in general terms. We understand that future and competing land uses may 
result in Curmulative umpacts to aquatic resources. and we have addressed this issue in the 
Cumulative and Residual impacts section under Aquatic Resources im the final EIS. 


28.17 Comment: The estimate of 26 miles per year of strearn habitat lost or degraded seems 
excessive. Where igh water occurs during winter, any evidence of mining 1s virtually 
erased 


Response: The estimate of 26 miles per year was based on proyections for placer mining 
under the current moneng regulations (Alternative |) Placer muning can be detrimental to 
stream systems, and im most cases mening disturbance 1s readily observed for many 
decades 


2818 Comment: in our area suction dredging 1s often used to umprove stream habvtat and 
spawning areas for salmonids 


Response: As mentioned in the draft EIS. the current state of knowledge of suction 
dredging and its wmpacts on aquatic resources suggests that the practice could be exther 
detrimental or beneficial. depending on site specific use by aquatic organims and 
physical habvtat lemrtatioms In esther case. the location and timing of suction dredging 
must be evaluated to determine potential umpacts on fish and other aquatic resources 
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29.01 Comment: The discussion of wildlife is so general as to be meaningless for making an 
independent evaluation of projected impacts from muning under the four alternatives 
The statement that “al] mining results in the loss of habstat™ 1s biased because it ignores 
the fact that the existing 3809 regulanons require reclamation and im states such as 
Califorma, reclamaton on public lands 1s almost always to wildlife habutat. 


Response: The National Environmental Policy Act (NEPA) requires an examination of 
the environmental wmpacts of a proposed acvon and amy unavordable adverse 
environmental effects, including the relavonship between local short-term uses of the 
human environment and the maintenance and enhancement of long-term productivity 
Geograpincally speaking, the scope of the draft EIS 1s enormous, therefore, we could 
present only a general examination of environmental impacts of the Proposed Action and 
alternatives. kt would be difficult, if not umpossible, to predict with amy certainty the 
degree of impact that would be caused by cach of the alternatives. The statement that “all 
maning results in the joss of habitat” was included because any type of surface mining 
activity disturbs wildlife habitat. But we have modified the sentence in the fina! EIS to 
reflect your concern. 


29.02 Comment: The draft EIS states that wildlife mortalities declined from 2.000 animals in 
1986 to just over 300 in 1992 and 1997. This significant reduction in animals killed took 
place under the exsisting 3809 regulations, a fact that the draft EIS seems to ignore when 
projecting wildlife mortality from mining over the next 20 years In addition, the draft 
EIS does not mention the requirements in the Califorma and Nevada statutes that mine 
operators take specific management actions to reduce or eliminate bird mortalities. 


Respon_e: Esumating figures for wildlife mortality over a 20-year pernod would not be 
plausible. sumply because a one-time contamination incident at a mine could bull 
hundreds of thousands of birds. mammals, reptiles. etc The draft EIS supports the data 
that shows that wildlife mortalities from mining have decreased as operators have begun 
to apply methods of protecuon. 


2903 Comment: The draft EIS does not explain the relevance of the discussion of state 
wildlife protecton statutes to manine operations on public lands BLM should consult 
with the Califorma Department of Fish and Gare or the Nevada Department of Wildlife 
to Clanfy the requirements 


Response: State wildlife protection statutes were included in the draft EIS for analysis of 
the State Management Alternative (Alternative 2) 


2904 Comment: | have concern about the mmpacts to the wildlife of the Oquirrah Mountains 
(whch conmtams the Kennecott Corporation's Bingharn Canyon mine) as well as the 
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waterfowl that travel between the Great Salt Lake and Utah Lake along the Oquirrah’s 
foothills. 


Response: According to BLM’s Utah State Office, BLM manages no lands involved 
with the Kennecot Corporation's Bingham Canyon Mine. 


Comment: Table 3-21 provides no useful information unless the animals listed are 
presumed to be protected under existing 3809 regulations and then presumed to be 
covered in the other three Alternatives. The Department of the Interior should disclose 
how many of these 163 species are found primarily on public land closed to the operation 
of the federal mining laws. Again, the draft EIS is deficient in describing the 
requirements and purposes of Section 7 consultation for any federal action, including 
mining on public lands. 


Response: The species in Table 3-21 are protected under the Endangered Species Act of 
1973 (ESA). ESA's purposes are (1) to provide a means for ecosystems upon which 
endangered or threatened species depend to be conserved, (2) to provide a program for 
conserving such endangered and threatened species, and (3) to take steps to achieve the 
purposes of certain treaties and conventions. All BLM-administered programs. including 
mineral activities under the 3809 regulations, must comply with ESA. Each federal 
agency must ensure that any action it authorizes, funds, or carries out is not likely to 
jeopardize the existence of any endangered or threatened species or destroy or harra such 
species’ habitat that is determined to be critical. These purposes are accomplished 
through Section 7 consultation with the U.S. Fish and Wildlife Service or the National 
Marine Fisheries Service, depending on the species involved. Section 7 directs 
interagency cooperation in such consultation. The purpose of Section 7 consultation is to 
recognize agency actions that are likely to jeopardize species, critical habitat, or both, and 
suggest reasonable and prudent alternatives that would not violate ESA. 


Comment: In the Effects of Mining on Wildlife Section, specifically under Pollution 
(page 161), several citations do not deal with cyanide and should be deleted: Henny and 
others 1994a; Blus and others 1993 and 1995. More information should be provided on 
the effects of cyanide on birds, including subicthal effects. Metal cyanide complexes 
might also result in delayed mortality. Five other references that deal with acute and 
sublethal effects were provided by the commenter. 


Response: We added some more information on the effects of cyanide on species in 
general and on birds. We gleaned some information from one of the references you 
supplied. We also obtained information from the U. S. Fish and Wildlife Service's 
Biological Report 85: Cyanide Hazards to Fish, Wildlife, and Invertebrates: a Synoptic 
Review (Eisler 1991). We did not delve into a discussion of lethal or sublethal effects. It 
appears that sublethal « {fects are not long lasting because of the rapid metabolism of 


cyanide and subsequent excretion. 
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Comment: A reference to mining and smelting in Keilogg-Smelterville, idaho, is 
irrelevant uniess the Department of the Interior can show the impacts discussed are 
mainly on public lands, directly result from the failure of the existing 3809 regulations, 
and will be avoided in the future under the proposed 3809 regulations. 


Response: Afte co ‘sulting with the BLM office in Coeur d’ Alene, Idaho, we agree with 
your comment and \ ..i remove the reference to the Kellogg-Smelterville mining 
operation from the fina! EIS. 


Comment: The discussion of wildlife and threatened and endangered species “Habitat 
Loss or Fragmentation” is biased in presuming that 0.0 acres of habitat would be 
satisfactorily reclaimed during the next 20 years and that the Department of the Interior 
will not meet its legislative obligations under the Endangered Species Act. Likewise, the 
discussion of “habitat quality” is extremely biased in that it assumes that none of the 
alternatives will result in any mine reclamation over the next 20 years. 


Response: The Wildiife Resources section was intended to give decision makers an idea 
of the types of effects that mining may have on wildlife. Mining inherently affects 
wildlife. Although some effects may be short term, others are longer lasting. The 
Environmental Consequences section for each alternative discusses reclamation. The 
Mineral Resource Development section in the draft EIS estimates that since 1981, a total 
of 214,000 acres of habitat has been disturbed but only 65,000 acres (30%) have been 
reclaimed. The remaining acreage, however, is tied up in active operations and most 
would eventually be reclaimed when these mines close. Under Alternative 2, state 
reclamation requirements are similar to existing BLM requirements, and one can assume 
that reclamation under State Management would approximate the current findings. 
Alternatives 3 and 4 have strengthened the reclamation requirements and would provide 
for greater re-establishment of pre-existing natural vegetation. 


Comment: A prime example of bias in the draft EIS is BLM’s using Table 2-3, which 
describes habitat loss or fragmentation as from 12,500 to 9,800 acres year when the 
existing 3809 regulations require reclamation. 


Response: The spatial impac’s from opening new mines or expanding existing mines far 
exceed the amount of land being productively reclaimed when mining operations cease. 
The habitat loss or fragmentation acreages cited in the draft EIS are extremely 
conservative. As new mincs open and existing mines continue to expand, habitat losses 
will continue to far exceed reclamation. Only by applying and enforcing a comprehensive 
national policy, such as the “no net loss” principle applied to the Nation's wetlands, could 
the United States ensure balance between habitat loss and habitat reclamation. Under 
such a scenario, it might be possible to develop “mitigation banking” to protect other 
habitats that are at risk from non-mining activities and that are in the Nation's interest to 
protect. 
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29.10 Comment: The discussion of habitat fragmentation in the drat EIS, page 159, has no 


29.11 


29.12 


merit unless it can be set within the framework of other public uses such as highway 
modification, construction of recreation facilities, material sales, and mineral leasing, 
over the next 20 years. These types of data are important because (i) mining on public 
‘ands involves 0.0006% of the total public lands, (ii) the discussion implies the 
assumption that the Department of the Interior (DOD) will not fulfill its obligations to 
pr-vemt unnecessary or undue degradation by assigning financial and professional staff 
resources, and (iii) the extent of this DO! failure under each of the alternatives that were 
presented as fully funded in the draft EIS. 


Response: The purpose of the draft EIS is to analyze the effects of the proposed surface 
mining regulations, and only these regulations, on BLM-administered lands. Therefore, it 
is not within the scope of the document to compare impacts to those of other public uses. 


Comment: Wildlife Resources, Affected Environment, Effects of Mining on Wildlife, 
Pollution, pages 161-162. More information is needed under this heading on the 
following topics: 

-Increased contamination (metals and trace elements) of surface waters from ground 
water discharges as weil as runoff from waste rock dumps. These sources of 
contamination could result in increased and possibly unacceptable contaminant exposure 
to migratory birds, especially aquatic species, including those in terminal wetlands. 
-Poor quality water in pit lakes. This source of contamination could also result in 
increased and possibly unacceptable contaminant exposure to migratory birds, especially 
aquatic species. The following reference may be helpful. Hagler Bailly Consulting, inc. 
1996. Supplemental Injury Assessment Report: Clark Fork River NPL Sites NRDA; 
Lethal injuries to snow geese, Berkeley Pit, Butte, MT. Hagler Bailly Consulting, 34 pp. 
plus appendices. 


Response: We added some more information on the effects of cyanide mn species in 
general and on birds. We could not find the reference that you provided »ut did find some 
other publications pertaining to cyanide, including the U. S. Fish and Wi 'dlife Service's 
Biological Report 85: Cyanide Hazards to Fish, Wildlife, and Invertebrates: A Synoptic 
Review (Eisler 1991). 


Comment: Wildlife Resources, Affected Environment, Birds, Raptors, page 155. A 
statement should be added to state that because raptors are at the top of the food chain, 
they tend to be more vulnerabie to contaminants. This vulnerability is related to higher 
levels of exposure due to bioaccumulation or biomagnification of some contaminants. 
The above statement for raptors may also be true for some carnivores, such as mink and 
otter. 


Response: A statement on bioaccumlation or biomagnification has been added to the 
raptor discussion in the final EIS. 
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29.13 


29.14 


29.15 


Comment: Rapid infiltration basins may also become attractive to wildlife and 
migratory birds, especially where fish have beea introduced. Concentrations of metals 
and trace elements might rise at these sites, possibly leading to excessive exposure to 
migratory birds. 


Response: Rapid infiltration basins are used to dispose of excess water produced at a 
mine site, most often from dewatering. These infiltration basins are usually dried for 
maintenance and exist only during the life of the mine. Both the state and BLM would 
normally inspect these basins and require operators to monitor their water quality and 
treat the water where problems occur. Any fish introduced to the basins could easily be 
eliminated if so desired. 


Comment: There appears to be no clear or consistent definition for “BLM-defined 
special status species” as used ir: 3809.420(B (6)ii). BLM should provide an 
unambiguous definition of what the term is intended to mean and allow the public to 
review and comment on the definition. 


Response: BLM state directors selected BLM-defined “sensitive species,” as directed in 
a BLM instruction memorandum, generally in cooperation with state agencies that 
manage fisheries, wildlife, and botanical resources and state natural heritage programs. 
Sensitive species designations for species other than federally listed, proposed, or 
candidate species may include the following: 

- Native species that could become endangered or extinct in a state or within a significant 
portion of its distribution in the foreseeable future. 

- Species under status review by the U.S. Fish and Wildlife Service or National Marine 
Fisheries Service. 

- Species undergoing significant current or predicted downward trends in population or 
density such that federally listed, proposed, candidate, or state listed status may become 
necessary. 

- Species with typically small and widely dispersed populations. 

- Species inhabiting ecological refugia. 

- Species inhabiting specialized or unique habitats. 

- State-listed species that may be better conserved through by applying BLM sensitive 
species Status. 


BLM sensitive species should be managed to ensure that actions funded, authorized, or 
carried out by BLM do not contribute to the need to list them. 


Comment: The draft rule must be strengthened to require completed endangered species 
consultation before the issuance of a final EIS and record of decision. 


Response: BLM is conducting Section 7 consultation with the U.S. Fish and Wildlife 
Service and the National Marine Fisheries Service. Consultation will be completed 
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before the final EIS and rules are issued. 


Comment: One thing that really bothers me about this report was on page A-175, and it 
says here, federally listed proposed in candidate fish and wildlife species on BLM- 
managed land. Now, let's see, blue whale—that's a little iffy-pinback whale; the gray 
whale; manatees, West Indies; the right whale; side whale; southern sea otter; sperm 
whale. Those would seem to be a little bit iffy of mammals being put on the endangered 
species list on BLM land. 


Response: We will correct the list of endangered, threatened, and proposed species in 
Appendix F. Incidentally, a manatee has been observed on BLM-administered land in 
Florida in an area managed out of BLM’s Eastern States Office. 


Comment: The Environmental Consequences sections is lacking on impacts of pollution 
and transmission lines under each of the alternatives. In addition, this section has no 
discussion of cumulative effects of other actions on wildlife. 


Response: This information has been added to the text of the Environmental 
Consequences sections, where applicable, for each of the alternatives. The regulations for 
implementing NEPA require federal agencies to analyze and disclose cumulative effects. 
Such analysis and disclosure are important because they alert decision makers and the 
public to the context within which effects are occurring, and to the environmental 
implications of the interaction of the proposed action with other known and likely actions. 
Mining on federal land is not the only factor that affects resources, including wildlife. 
Other key considerations include climate, recreation, livestock grazing, wildlife use, and 
management practices on adjacent land . The future of wildlife resources cannot be 
predicted by considering changes in mining alone. In light of the many factors affecting 
wildlife resources and the broad geographic scope and spatial resolution of this EIS, the 
analysis of alternatives could not and does not address all possible cumulative effects that 
might result. 


Comment: BLM asserts that the impacts to grazing from mining during the next 20 
years would be “small under all alternatives.” The basis for this assumption is the fact 
that mining affected only 1/10 of 1% of all AUMs since 1981. This comparison of 
grazing with tctai AUMs on public lands is confusing because of all the dire 
consequences predicted for wildlife. Since the Department of the Interior uses the 
standard of AUM as the measure of grazing impact, it should also should use the same 
standard for wildlife because wildlife eat the same vegetation as grazing animals. It is 
further noted that the evaluation of grazing considers that there is not a net loss because 
“After reclamation, some grazing might be reestablished.” The extreme bias noted in this 
table and Table 2-2 would be somewhat reduced if the same logic and methodology used 
for grazing and mine reclamation were applied to wildlife habitats. 
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Response: Under the Livestock Grazing section we used AUMs available for livestock 
grazing to evaluate potential impacts to grazing, but we did not use this system of 
comparison to describe potential impacts of mining to wildlife resources because the 
impossible. The closest comparisons that could be made would pertain only to elk, deer, 
antelope, and other big game. We could not use a similar approach to analyze mining 
impacts to repules, amphibians, birds, small mammals, or carnivores. Livestock, 
including sheep and cattle, are prone to wander or to be herded over large areas. Many 
wildlife species, on the other hand, are tied to one particular habitat. 


29.19 Comment: The use of the term “minimize” in the wildlife section is confusing since the 
unnecessary or undue degradation definition means minimize. 


Response: The following definition of minimize or a close iteration will appear in the 
final regulations: “Minimize means to reduce the adverse impact of an operation to the 
lowest practical '..cl. During review of operations, BLM may determine that it is 
practical to avoid or eliminate particular impacts.” 


29.20 Comment: Appendix F is irrelevant unless information is provided on how these species 
lists correlate with lands where BLM administers the minerals. 


29.21 Comment: | seem to think that in Appendix F, a 
whatever else like this need to be taken a real hard close loo «. it looks like somebody 
didn’t do their job. Thay fest went Gown Go fine, end cold, cham, all these things are on 
the endangered specics list, so, therefore, they are going to go on. This is pertaining to 
BLM land. This is federal land. This is land that belongs to the people of the United 
States. 


Response: Appendix F, Plant and Animal Lists, has been updated for the final EIS using 
the species list thai was prepared for the biological assessment. Your comment on the 
relevance of this appendix is understandable. Unfortunately, BLM at this time does not 
have any aps showing where mining is occurring or has the potential to occur. 
Therefore t is difficult to pinpoint which endangered, threatened, or proposed species 
would po. atially be affected by the surface management regulations. Given this fact, we 
can only include a list of species that we know occur on BLM-administered public lands. 


29.22 Comment: Baseline studies for biological resources should be prepared by BLM 
technical staff or independent contractors that answer to BLM, paid for by 
Uperator/applicant fees paid to BLM. Indeed, what wildlife or bird life find the dust and 
roar of the ever deepening open pits or towering steep sloped waste rock and cyanide 
laced heap leach pile a hospitable environment for any purposes? When it comes to 
wildlife, inclu ag ESA-listed threatened and endangered species, why do BLM and 
USFWS always seem to ignore cumulative impacts and reflect what Leshy referred to as 
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29.23 


29.24 


dust air pollution when mine operations were unaware they were being observed, one 
cannot help by question what the increasing burden of dust depositional build-up nearby 
desert vegetation in areas of scant rainfall means to the quality of forage for wildlife and 
be particularly significant for smaller wildlife which is unabie to relocate away from a 
mine site, cither physically due to small size of because the surrounding habitat is already 
fully occupied given the forage constraints of extremely arid locations. 


Response: The National Environmental Policy Act (NEPA) requires operational and 
for any federal acuion. Therefore, all mineral activities proposed under Plans of 
Operations would have to fulfill this requirement. Notice-level operations are not 
oonsidered federal actions, and therefore, operational and baseline information is not 
required. The regulations for implementing NEPA require federal agencies to analyze 
and disclose cumulative effects. The analysis and disclosure of cumulative effects are 
important because they alert decision makers and the public to the context withia which 
effects are occurring, and to the environmental implications of the interaction of the 
proposed action with other known and likely actions. Mining on federal land is not the 
only factor that affects resources, including wildlife. Other key considerations include 
climate, . ... cation, livestock grazing, wildlife use, and management practices on adjacent 
land. The future of wildlife resources cannot be predicted by considering changes in 
mining alone. In light of the many factors affecting wildlife resources and the broad 
geographic scope and spatial resolution of this EIS, the analysis of alternatives could not 
and does not address all possible cumulative effects. 


Comment: In the Effects of Mining on Wildlife Section, specifically under Pollution 
(page 161), several citations do not deal with cyanide and should be deleted: Henny and 
others 1994a; Blus and others 1993 and 1995. More information should be provided on 
the effects of cyanide on birds, including sublethal effects. Metal cyanide complexes 
might also result in delayed mortality. Five additional references deal with acute and 
sublethal effects were provided by the commentor. 


Response: We added more information on the effects of cyanide on species in general 
and on birds. We gleaned some information from one of the references you supplied. 
We also obtained information from the U. S. Fish and Wildlife Service's Biological 
Report 85: Cyanide Hazards to Fish, Wildlife, and Invertebrates: A Synoptic Review 
(Eisler 1991). We did not delve into a discussion of lethal or sublethal effects. Sublethal 
effects do not appear to be long-lasting because of the rapid metabolism of cyanide and 
subsequent excretion. 


Comment: The discussion of “Habitat Quality” ts likewise extremely biased in that it 
assumes that none of the alternatives will result in any mine reclamation over the next 20 
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years. 


Response: We have not been able to locate the source of this comment. We have tned 
doing a search for the key words “habitat quality,” but it does not occur within the 
idlis on With nf om ‘to this | 


29.25 Comment: The use of the term “minimize” in wildlife section is confusing since the 
unnecessary or undue degradation definition means minimize. 


Response: The following definition of minimize or a close approximation will appear in 
the final regulations: “Minimize means to reduce the adverse impact of an operation to 
the lowest practical level. During review of operations, BLM may determine that it is 
practical to avoid or eliminate particular impacts.” 
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WILD HORSES AND BURROS 


30.01 Comment: The draft EIS. page 166, fails to explain why BLM cannot now add land use 
plan provisions that fulfill BLLM’s statutory obligations to protect 23.500 wild horses and 
3,600 wild burros on 332 million acres of public land. The draft EIS does not explain the 
extent of BLM’s authonty to manage wild horses and burros or other wildlife on the 70.4 
milhon acres of private land patented under the Stock Raising Homestead Act. The draft 
EIS also fails to relate existing and projected miming operations on public lands to the 
presence or absence of wild horses and burros. 


Response: Land use plans would have to be changed to protect horses and burros if 
muning is determined to be affecting wild horse or burro populations. Changing a land 
use plan is a complex process requiring public scoping. preparing a draft EIS, a 90-day 
comment penod, preparing a final EIS and proposed plan amendment, and another 30-day 
comment penod. Another option for protecting wild horse and burro populations is a 
land withdrawal, which requires the Secretary of the Internor’s approval. 


Stockraising Homestead lands contain federal mineral estate administered by BLM. 
Many of these lands are open to location under the mining laws. Recent congressional 
action requires BLM to review and approve locatable mineral activities on these lands. 
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LIVESTOCK GRAZING 


31.01 Comment: BLM asccr . that the impacts to grazing from mining during the next 20 


years would be “small under all alternatives.” The basis for this assumpvon is that 
mining affected only 1/10 or 1% of ali AUMs since 1981. This comparison of grazing to 
total AUMs on public lands 1s confusing because of all the dire comsequences predicates 
for wildlife. Since the Department of the Intenor uses the anima unit month (AUM) as 
the measure of grazing impact, it should also use the same standard for wildlife because 
wildlife cat the same vegetation as grazing animals. Moreover. the evaluation of grazing 
consuders that there is not a act lows wcause “After reclamation, some grazing might be 
reestablished.” The extreme bias noted i. hus table [2-3] and table 3-3 would be 
somewhat reduced if the sare logic and methodology used for grazing and mine 
reclamation were spphed to wiktlife. 


Response: Under the Livestock Grazing section you commented on the fact that we used 
AUMs available for livestock grazing to evaluate potential impacts to grazing but did not 


use this system of comparison to describe potential impacts of mining on wildlife 
resources. This may seem to be a logical conclusion, but the many wildlife species that 


inhabit BLM -managed land make this compartson impossible. The closest compansons 
we could make would pertain only to clk. deer, antelope, and other big game. 


Unfortunately, we could not use a similar approach to analyze mining impacts to reptiles. 
amphitans. birds. small mammals, carnivores, etc. Livestock, including sheep and 
Cattle, are prone to wander or to be herded over large areas whereas many wildlife 


species are tied to a particulor habutat 
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SPECIAL STATUS AREAS 


32.01 Comment: On page 175 of Chapter 3. you talk about VRM and ‘special areas.” As! 
understand it. a wilderness study area 1s protected while a congressional decisson 1s made 
on making it a wilderness area. How jong can an area remain in ‘study’ status’ Forever’ 
Until BLM can come up with another designation to keep it locked up? If it is not given 
wilderness status by Congress, 1sn‘t it supposed to return to former status’ ht seems that 
by comung up with new designations. a creative BLM could limit any more exploration or 
maining activity, without the stress generated by denying Notices or Plans of Operation. 


Response: Locatable mineral activity in wilderness study areas (WSAs) is subject to 
regulation under the 43 CFR 3802 regulations, not the 3809 regulations. Please see the 
3802 subpar for more informaton on the requirements for operating within WSAs. 
Areas under wilderness consideration ren.ain that way until evther Congress decides upon 
a designation or releases them from further consideration. 


32.02 Comment: The propored rule exempts from the S-acre notice provision certain special 
status areas, including “areas specifically identified in BLM land-use or activity plans 
where BLM has determined that a plan of operations 1s required to provide detailed 
review of project effects” on a vanety of resources. If, as we strongly recommend, BLM 
regains the S-acre Notice provision in modified form, we urge it to place some reasonable 
limits on its power to remove lands from the scope of the S-acre Notice regime so the 
excepniion does not swallow the rule. We rerterate the suggestion in our pnor comments 
that BLM clanfy that designations of special status lands will comply with FLPMA 
2021 a) & (f), which requires BLM to provide for public involvement before issuing a land 
use plan. Newmont Gold suggested in its comments on the February 1998 Predecisional 
Draft (page | 1) that BLM designate special status areas only after the governor of the 
state containing the affected land c ~curred that the land in question was truly umique. 
replaceable, and outstanding We still favor that approach. But if 5M is nevertheless 
imclined to retain the current language, we strongly urge it to cl rity tc; it intends to be 
bound by FLPMA 202. To do so, we urge it to replace the critical language of proposed 
3809.1 1(j6) (Alternative |) with the following: “Any areas specifically identified in 
BLM land-use plans complying with FLPMA 202(a) and(f) where BLM has determined 
that a plan of operatio:. +s required to provide detailed review of project effects on 
umque, replaceable, or outstanding historical, cultural, recreational, or natural resource 
values, such as threatened or endangered species or thei critical habitat ~ 


Response: The section describing lands that always :equire a Plan of Operations at 
proposed, 3809.1 1()6), has been changed to 3809.1 1(b)(6) and narrowed from 

“_ouststanding historical, cultural, recreational, or natural resource values, such as 
threatened or endangered species or thei critical habitat” to “Any lands or waters known 
to contain proposed or listed threatened or endangered species or thew critical habitat.” 
With the change in the Notice-Plan threshold in the proposed final regulations (all mimag 
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32.04 


32.05 


requires a Plan). it was determined that this was the only area that yustified requiring a 
Pian for any activity greater than casual use. 


Comment: No miming should be permutted in special lands such as ACECs, wild and 
national conservation areas. Don't break things you can’t fix. If the land has spiritual 
sagmificance or wreplaceable scenic value and mining would destroy these values, don't 
mune there Miners proposing to mune in these areas should be held to a mgher standard 
than those on less sensitive lands. Special status exclusion of sensitive arcas made 
entirely off lamuts to any maming activines. Resource values other than mining should be 
given consideration im any areca. 


Response: The provisions of these special areas will determine whether they are open to 
muner./ exploration and mining. The new definition of unnecessary or undue degradation 
gives increased protecton from substantial wreparabie harm to significant resources in 
areas such as these This definition would allow BLM to disapprove Plans of Operations 
that would result in substantial wreparable harm to these significant resources. 


Comment: This special status area provision is unnecessary in that FLPMA provides 
special protection for areas of critical environmental concern (ACECs), which are defined 
as areas where “special management attention is required to protect and prevent 
wreparable damage to important histonc, cultural, or scenic values, fish and wildlife 
resources, or other natural systems or processes, or to protect life and safety from natural 
hazards ~ 


Response: The initial intent was to increase protection without roquiring an ACEC 


designation This propos.) has been dropped and replaced with a requirement targeted at 
threatened and endangered species and thew critical habitat. 


Comment: 3809.1 1(j) defines special status areas very broadly where Plans of 
Operations are mandated for all uses greater than casual use. Specifically 3809.11() 16) is 
troub’ _.ome because it would likely place the majornty of public lands off lumuts to 
Notuce-level operations. Any of the endlessly useful designations could be apphed to any 
land on which a proposed clarm 1s located in order to deny it. This provision erodes the 
Mining Laws and FLPMA, which specify that public lands are open to exploration and 
development unless withdrawn im accordance with FLPMA’s withdrawal procedures 
Pruposed 3809 11(j 6) should be deleted from the list of special status areas 


Response: Proposed 3809.1 1() 6) did not close or change the applicatulity of the 
Mim _ Law im any of these areas. The requirement was for more detuied review of 


surface-disturtung activities. The performance staadards that apply to operstions ¥ ul | 
be the samme recantiess of the special land designation This proposal has been dropped 


and replaced «+. b a requirement targeted at threatened and endangered species at 1 cw 
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Cryvpcal habetat 


32.06 Comment: Sechon 1809.1 1/1), Sockranng Homestcad, should be deleted. The 
language cipands the scape of these rules beyond lacatabie suncrals on federal lands. 


Respomse: Stockraning Homesicad lands contasn federa! munera] estate administered by 
BLM Many of these lands are open to locahon unde: the maining laws. Recent 
congressional acbon requires BLM to review and approve locatable meneral activities on 
these Lands 


3207 Comment: BLM must have d:crevonary authority to determine that mening ts 
mappropnate and should he demed on some public lands to prevent undue degradation of 
publ lands and thew resources Accordingly. we beheve that BLM must have and must 
ack.now ledge that i. docs have the c1phcrtly stated and unaminguous regulatory 
wthonzatron to determene that mining 1s not appropnate on 7"l public lands even if a can 
be proven that valuable meneral depowts cxmt and even if the best available techaotogy 
and practices were proposed Sore public lands are more \ztuable for retenvon and 
praccton for future generations bos. other resources outweigh the value of the land 
jor meneng Comudernng other rew erces 1» another way of stateng that BLM 3809 
regulaoms should include provisions for what has been referred to as the “comparative 
value test ~ Conustent with the proviwons of FLPMA and the Califorma Desen 
Conservation Arca Plan. BLM regulations should include provisions to comsider the 
public demands for comadermng the value of public lands for esther moneral development 
or agnculture Wilderness areas, wilderness study areas. areas of critical environmental 
comeem, national monuments, and management arcas that are subject to comservation 
agreements. and designated critical habitat for federally listed threatened or endangered 
species under the Endangered Species Act (ESA) all have special management 
requirements that impose added management comuderai on of restnctons for mirung on 
BLM. managed public lands 


Response: The Mining Law gives clarmants the mght to enter, explore, and mine on 
public Lands subject to the requirement that they not cause unnecessary or undue 
degradation The exmtong definition of unnecessary or undue degradation does ci 
include a comparative values test. The nght to mine 1s not demunished by the other 
resources present as long as these resources are properly considered od the disturbance ts 
reclamed The final reguia.scoms include a new de finmon of unnecessary or undue 
Gegradation that gives BLM more discretion im the types of umpacts operators may cause 
and includes a protibytion on causing sub<tantial wrepara ve harm to wgnificant resource 
if thes harm cannot be effectively mitigated Although is provisieo de -s not give BLM 
total discretion over mening as a comparative values teot would, t dur.) rte a tool 
whereby BLM can prevent most irreparable impacts w the mos ugeif .™ resources 
BLM does not expect to apply this proviwon often 
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33.01 


33.02 


33.03 


RECREATION 


Comment: On page 171, the EIS references 262 million acres of public: .nds. This 
does not agree with the acreage shown in Table 3-1. The general discussion about 
recreation would be better if it can be related to mining under the existing 3809 
regulations and projected for the next 20 years under the three other alternatives. 
Specifically, the DEIS is deficient because it does not show recreation acreage by state 
has been adversely impacted by the mining activity shown in Tables 3-2 and 3-3 or how 
these impacts were projected over the next 20 years. 


Response: The figure in Table 3-1-261,614,888—has been rounded to 262,005,000 in the 
recreation section. We do not have figures by state for the amount of recreation acreage 
that has been disturbed by mining. We cannot quantify impacts to recreation acreage 
under the different alternatives, but we discussed impacts qualitatively for each 
alternative. 


Comment: We are worried that your term “recreational mining” has never been defined 
and is subject to arbitrary use of someone for restricting public access to public lands any 
time they feel like it. All rock specimens come from the ground, some are easily picked 
up from the surface, some have to have dirt moved a little, some a lot. Who is to decide 
how much dirt removal is “mining”? . .. We ave worried that someone will prevent us 
from collecting a piece of granite that shows three different cooling rates, or a piece of 
onyx that shows earthquake fractures and taking them to a school to show students that 
are interested in science. 


Response: The term recreational mining does not appear in the Proposed Action. The 
important definition is that of casual use, which was clarified in the Proposed Action. 
Casual use means activities ordinarily resulting in no or negligible disturbance of the 
public lands or resources. In the Proposed Action examples have been added to the 
definition of casual use. These examples include hand panning; nonmotorized sluicing; 
and collecting geochemical, rock, soil, or mineral specimens using hand tools. 


Comment: Don’t take away the ability of the small prospector to use small motorized 
equipment (such as a highbanker, suction dredge (vac pac), drywasher, mini-backhoe) 
that increases the chances for better gold recovery. We follow all the rules and 


regulations now in place; the system seems to work fine. I think your proposed 
requirements on the small and recreational miners are overkill. 


Response: Under the Proposed Action the use of some of the above equipment is 
considered casual use; use of other equipment is not. Using hand and battery-operated 
drywashers is considered casual use. Using a mini-backhoe is not considered casual use 
because mechanized carth-moving equipment is involved. Use of highbankers is also not 
considered casual use. A suction dredge may be considered casual use if the effects of the 
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33.04 


33.05 


33.06 


33.07 


Comment: We enjoy metal detecting o2 our public lands and hope to continue this 
activity in the future. Requiring an EIS for a day or weekend outing is ridiculous. These 
regulations would stop this activity on public lands. 


Response: The use of a metal detector is considered casual use and does not require the 
operator to notify BLM. 


Comment: An effect of multiple, overlapping jurisdictions is that special interest groups 
do use the resulting lack of coordination between agencies to their advantage, and to the 


disadvantage of the suction dredging community. We, the suction dredging community, 
are forced to expend more of our money, time and effort when attempting to understand 


and respond to the requirements of each agency, separately. 


Response: BLM is attempting to simplify the rules for suction dredging by setting up a 
system by which BLM would defer to state regulations in states *hat require an 
authorization for suction dredging and have an agreement with BLM. In these cases, the 
operator would only have to get a state permit rather than file a Notice or Plan of 
Operations with BLM. If an agreement is not in place, the operator must contact BLM to 
determine if dredging constitutes casual use. If BLM determines that dredging does not 
constitute casual use, a Notice or a Plan must be submitted. Currently, no BLM-state 
agreements on suction dredging are in place. 


Comment: Page 173 of the draft EIS, on recreational mining, refers to more than 500 
people being involved in club outings in southern California. This is inaccurate. Only 
one club in that area, or in California, has a large enough membership to support 500 
people on a common date. And these operations are held on private and patented 
property. There is some confusion in this area, and I'd be glad to help to clarify. 


Response: The text of the final EIS has been revised in response to your comment. 


Comment: This proposal would have a dramatic iinpact on the outing that our club has, 
because it says that you could not have more than 10 people working in a five-acre area. 
Another thing that would have a substantial impact on our club would be the criminal and 
civil penalties that could be imposed. If we were to unintentionally violate these 
regulations, if we were to have 12 people mining in a one-acre claim that our club has 
access to, from what I can understand here, we could be subjected to very severe civil and 
criminal penalties, which if that’s the case, then that would pretty much eliminate the 
outings for our club. 


Response: There are no limits on the number of people who can work a particular area. 
The limits apply to the amount of disturbance allowed before a Notice or Plan must be 
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33.08 


33.09 


33.10 


33.11 


filed. Under the Proposed Action, if more than negligible disturbance is expected, a 
Notice or Plan must be filed and bond posted. 


Comment: The importance of distinctions between Casual Use and Notice levels should 
be carefully considerec. If recreational mining claims are included in the Notice level, 
the accompanying bond requirements would put recreational miners and clubs out of 
The economic impact on areas like ours where there is a lot of recreational mining going 
on and the businesses that cater to these miners could be severe. 


Response: Under the Proposed Action recreational mining that meets the casual use 
criteria (such as gold panning, metal detecting, rock collecting, use of hand and battery 
drywashers) would continue as before. Activities that do not meet these criteria (such as 
some suction dredging or some group activities) would require Notices or Plans and 
bonding for either. BLM estimates that causal use may decline by 10% to 20%. This 
decline would mainly affect section dredging. In some cases BLM field offices have 
developed public lands for recreational mining. The Proposed Action wouid not affect 


Comment: Unless BLM is going to require bonding or financial guarantees for other 
users such as campers and hikers who could drop a cigarette or start a fire with major 
damage to the public lands, BLM is singling out and discriminating against one 
group—miners. You need to honestly inventory and assess the impacts of all groups when 
performing the recreation evaluation. Public land must not be open to some and locked 
Out to others. 


resulting in 0 or negligible disturbance of the public lands or resources) require no 
financial guarantees. It is outside the scope of these regulations to evaluate and compare 
different types of recreation. 


Comment: We disagree with the assumptions under Recreation (page 171) that more 
people are looking for primitive recreation. The population is aging with fewer young 
people who are able to access these areas. 


Response: The statement you refer to has been deleted. 

Comment: If you look at the tourism, they are kicking u,) all kinds of dust because what 
they want to do is go see an active placer operation. I live in the old town of Fox, it’s a 
highlight of the tourism industry here in the Fairbanks area, and they want to come up and 
see mining activities. 


Response: The Recreation section has been revised to reflect a demand for this type of 
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33.12 Comment: The changes that are taking place in the West right now make it very certain 
that our future will be linked closely to the extent to which we retain as near a pristine 
natural environment as possible. People are not interested in seeing the destruction 
created by a mine. As the population of the US and the world continues to increase, 
recreational space will become more and more valuable and even vital in maintaining our 
Sanity as well as our economy. 


Response: Your comments are no.ed. The Social Conditions section of the EIS has 
attempted to portray the attitudes and values held toward mining and land preservation. 


33.13 Comment: Fish will likely be stocked in some or all pit lakes, thereby attracting 
fishermen. In some pit lakes with poor water quality, the fish might accumulate elevated 
concentrations of various metals or trace elernents, possibly making them unfit for human 
consumption. The recreation section needs to discuss the possible attractiveness of pit 
lakes for fishing as well as the issue of potential contaminauon of the fish therein. 


Response: Water quality would be one of the major criteria for determining if a body of 
water would be stocked with fish. The presence of dangerous metals would eliminate the 
possibility that pit lakes would be stocked. This type of analysis would be conducted on a 
case-by-case basis. 


33.14 Comment: We disagree with the assumption that recreational opportunities would 
change with primitive recreation decreasing under Alternative #1. There is not much 
mining going on in Wilderness areas due to increasing restrictions. The closing or 
decommissioning of hundreds of miles of roads in the last few years has provided many 
new primitive recreational areas and this trend is continuing. The small amount of land 
affected by mining is not going to have much, if any, impact on the amount of primitive 


Response: This discussion has been change to state that the recreation mix might change 
in local areas. 


33.15 Comment: BLM should continue to allow casual prospecting with hand equipment, 
collecting, and small scale mining. My family and I have great respect for the land and 
do not abuse our right to explore, pan for gold or collect specimens. We clean up the 
trash that others leave and act responsibly toward the environment. A lot of people just 
like to enjoy the outdoors without spending lots of money. This is an activity that is 
passed down from generation to generation within a family and teaches about the history 
of our country as well. Casual use mining is a wonderful activity that a!lows us to enjoy 
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33.16 


33.17 


33.18 


Response: Your comments are noted. Under the Proposed Action, recreational mining 
that meets the casual use criteria (such as gold panning, metal detecting, rock collecting, 
and use of hand- and battery-operated drywashers) would continue as before. 


Comment: We strongly oppose closing any more BLM land or roads. It dismays us to 
see more and more of our land closed to us. If you want to do something constructive, 
increase our access to public lands. 


Response: Addressing road closures or access to public lands is outside the scope of 
these regulations. 


Comment: To think that Recreational mining would only decline by 5% under 
Alternatives #3 and #4 is not logical. “Requiring all participants to consult BLM and 
some file plans might delay or preclude some recreational mining” is an understatement. 
Let's remember the process: Filing a plan requires 30 business days to review the 
correctly completed plan, then the publication and public comment period on the bond 
calculation (don't forget to bond for unplanned events), next obtaining the bond, then 

or Impact Statement, and submission of soil, air and water samples. That just might deter 
some folks. 


Response: Under the Proposed Action, recreational mining that meets the casual use 
Criteria (such as gold panning, metal detecting, rock collecting, and use of hand- and 
battery-operated drywashers) would continue as before. If activities fit into the casual use 
definition, the operator is not required to contact BLM or file a Notice or Plan. The 
estimated decline in casual use under Alternative 3 has been revised to reflect a decline of 
10% to 25%. The estimate of the decline in casual use under Alternative 4 has been 
revised to reflect a decline of 30% to 50%. The discussion of this activity for Alternatives 
3 and 4 has been revised in the final EIS. 


Comment: The casual or weekend miner could become extinct. BLM could require that 
recreational mining activities require either a Notice or Plan of Operations, which would 
require higher fees and bonds. The paperwork involved just to take family and friends on 
an occasional outing for some recreational prospecting would be enough to effectively 
discourage many of use from enjoying our public lands. Also having to contact BLM 
before any mining activity would seriously overburden the BLM staff with decisions 
about activities that zo on everyday without harm. The existing definitions of casual use 


Respense: Under the Proposed Action, recreational mining that meets the casual use 
criteria (such as gold panning, metal detecting, rock collecting, and use of hand- and 
battery-operated drywashers) would continue as before. If activities fit into the casual use 
definition, the operation is not required to contact BLM or to file a Notice or Plan. 
Activities that do not meet the casual use criteria (such as some suction dredging or some 
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33.19 


33.20 


33.21 


33.22 


group activities) would require Notices or Plans with bonding required for either. BLM 
estimates that casual use might decline by 10% to 25%. This decline would mainly affect 
suction dredging. 


Comment: I would like to see BLM identify the most popular rockhounding sites across 
the West and designate them as public rockhound sites, with access to all. 


Response: Designating rockhounding sites is outside the scope of the proposed final 
regulations. 


Comment: All lands should remain open to casual and recreational mining and 
rockhounding with no restrictions. 


Response: All lands are open to activities that qualify as casual use unless some other 
restrictions apply. These restrictions could be related to local land use plans, threatened 
and endangered species, and a variety of other resources and resource conditions. 


Comment: These proposed regulations will impose an undue hardship on recreational 
mining clubs. Section 3809.11 singles out recreational groups making it necessary to file 
a plan of operation in order to conduct weekend outings. This seems to be a means for 
BLM to stop an event without actually banning it. These events happen infrequently 
during the summer. BLM could delay approval! of a plan for these groups long enough as 


to ruin their summer season. 


Response: The part of Section 3809.11 tnat discussed “recreational mining activities by 
a@ group, such as a mining club” has been deleted from the proposed regulations. But 
clubs and groups would still be required to file Notices or Plans if their activities could 
more than negligibly disturb public lands or resources. BLM must respond to Notices 
within 15 calendar days and to Plans within 30 calendar days. Under the Proposed Action, 
state directors may establish areas as they deem necessary where any person or group 
intending to conduct activities under the mining laws must contact BLM 15 calendar days 
before beginning activities to determine whether a Notice or Plan of Operations must b- 
submitted. 


Comment: Please clarify in detail those situations where a notice or plans of operations 
is required by a recreational mining group. 


Response: Under the Proposed Action, a Notice or Plan of Operations is required of a 
recreational mining group for any activity that could exceed casual use. Exceeding casual 
use means that their activities would more than negligibly disturb the public lands or 
resources. In addition, BLM state directors may establish specific areas as they deem 
necessary where any person or group intending to conduct activities under the mining 
laws must contact BLM 15 calendar days before beginning activities to determine 
whether a Notice or Plan of Operations must be submitted. 
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VISUAL RESOURCES 


34.01 Comment: This is to record my strong support to limit surface mining where it destroys 
scenic lands. It is so important to preserve scenic lands for the future of our children. 
You at BLM are the custodians of unique country and scenery. Please be aware of your 


Response: All Notice- and Plan-level operations would be reclaimed. Reclamation and 
other mitigation measures developed through NEPA documents would enhance the 
protection of visual resources. See the final EIS, Chapter 3, Visual Resources, 
Environmental Consequences. 
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CAVE RESOURCES 
35.01 Comment: 3809.420(b)\(7) Define what you mean by a cave. 


Response: The definition of a cave is found both in the text and in the glossary of the 
draft EIS, pages 178 and G-4, respectively. The definition defines a cave as a “naturally” 


occurring form. 


35.02 Comment: 3809.420(b\7) Will BLM require cave definition if an operator is remining 
at an inactive mine site? This is especially troublesome when you consider the mine 
drifts were not mapped. How do you propose to do this? 


Response: An abandoned drift, adit, or shaft is not naturally occurring and is therefore 

not a cave resource. But an abandoned drift, adit, or shaft might be considered a historic 
site. If determined to be a historic site, an abandoned mine or remnant would be recorded 
in enough detail to complete the determination of its eligibility for listing on the National 
Register of Historic Places. 


35.03 Comment: 3809.420(b\(7) In most mining operations, voids are created as the result of 
blasting. Would such voids be considered caves? 


Response: Voids created by blasting would not be considered naturally occurring. 
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36.01 


36.02 


36.03 


36.04 


56.05 


PALEONTOLOGICAL RESOURCES 


Comment: Having miners pay for investigation, recovery, and preservation of resources 
Or antiquities discovered during mining would be OK if they could keep what is 
discovered. Otherwise the proposal is ludicrous and downright punitive to a small miner. 


Response: Antiquities discovered on federally managed land remain property of the 
Federal Government and are protected by a variety of federal laws that protect and 
preserve such material for the benefit of the American people. 


Comment: 3809.420(b)(7) Paleontological resources include virtually all sedimentary 
rocks. Whose responsibility will it be to define what is the resource? 


Response: Detecting fossiliferous formations or actual fossils is the responsibility of 
RLM, which will identify formations that potentially have fossils of concern. The most 
significant fossil i, pes are vertebrates and soft-bodied invertebrates. Most fossiliferous 


formations are already known to paleontologists. 


Comment: 3809.420(b)(7) How will a mine operator deal win the paleontological 
resource if the operator is mining a skarn deposit and removal for paleontological 
resources are required. 


Response: Veriebrate fossils that are protected by legislation are not common in skarn 
deposits. But during operations, if a vertebrate fossil is found, the operator would be 
required to contact BLM to determine the fossil's significance. 


Comment: 3809.420(b)(7) I get the idea that BLM will be required to have a field office 
at the mine site to monitor this and a continual stream of notices will be needed by the 
operator and BLM. Please explain how and why this would not be the case. 


Response: Generally, if it is determined during the Notice or Plan review that mining 
will involve a fossiliferous formation, the paleontologist will determine if a sample is 
required and if the fossiliferous material is a common variety or worthy of more extensive 
study. Continuous monitoring has not been required in any instance to date. But during 
operations, if a vertebrae fossil is found, the operator would be required to contact BLM 
to determine the fossil’s significance. 


Comment: 3809.420(b\(7)\i) Under what statute does BLM have decision making 
authority for fossils? Define “scientifically important.” 


Response: BLM manages paleontological resources under the Federal Land Policy and 
Management Act, and paleontological resources are managed as “scientific values.” 
These values also include areas of geologic interest, areas of critical environmental 
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concem, unusual or unique natural areas, or areas with sufficiently unusual resources that 
are or may be of interest to the scientific community. 


36.06 Comment: The draft EIS’s (page 180) discussion of dinosaur fossils in Alaska is 
presumed to be fossils found in National Petroleum Reserve-A (NPR-A), which is closed 


to mining. If true, this statement again represents a bias that mining on public lands is a 
significant, uncontrolled threat to fossils. 


Response: Fossiliferous material may be as young a late Pleistocene vertebrate material 
and be found in the alluvial material currently mined by placer techniques. These kinds of 
deposits are common in Alaska, both inside and out of the National Petroleum Reserves. 
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37.01 


37.02 


37.03 


37.04 


CULTURAL RESOURCES 


Comment: Table 3-22 provides no relevant information about the existing 3809 
regulations, the proposed regulations, and the other two alternatives without linkage to 
data about mining operations presented in Tables 3-2, 3-3, and especially 3-6. Without 
these mining data, the table simply means that more than 81% of all public lands are 
devoid of designated nationally significant cultural resources. 


Response: Table 3-22 in the draft EIS shows the number of known sites on al] 
inventoried public lands (5.7%) as stated in the text. This leaves 94.3% of public lands 
lacking inventories, as of 1994. These inventories have been completed as a result of all 


Comment: The draft EIS, page 184, references the fact that in Alaska 93% of an 
unidentified number of Plans of Operations since 1981 have involved historic resources. 
But the draft EIS did not reveal that in fact that most of these historic resources were 
remains for more than 100 years of mining and ranged from hand tools to long abandoned 
structures on mining claims that continue to be mined. 


Comment: Page 182 “Prehistoric Resources” A lot of current evidence (carbon data, 
fossil records, etc.) shows that human beings have inhabited the Western Hemisphere for 
much longer than 15,000 years. In fact, many tribal stories stem from geologic and 
historic events that date back farther than even 30,000 years. 


Response: Evidence for a pre- 15,000 year occupation is accumulating as archeological 
research proceeds. But at this time the most scientifically acceptable date is still around 
15,000 years before the present. 


Comment: The proposed regulations use terms such as cultura) resources, historical 
resources, national heritage sites, sensitive sites, and protection. | am all for responsible 
land management, but these proposed regulations do not resemble responsible land 
management, nor were they designed with responsible land management in mind. These 
proposed regulations were designed to create preserves and eliminate the small-scale 
miner and prospector. One only has to read BLM's proposal to come to this conclusion. 


Response: In general, the “sites” protected by the National Historic Preservation Act are 
specific, well-defined occurrences of prehistoric, histor’, or ethnologically sensitive 
areas that contain evidence of human use or occupation that may have local, regional, or 
national significance. More rarely, a historic site is the site of an event important at the 
local, regional, or national level. These may be battlefields, trails, traditional use areas, or 


Comments & Responses 49) Cultural Resources 


37.05 


37.06 


37.07 


37.08 


reaffirm the application of these laws in administering mining actions. These changes do 
not alter or amend the content of these laws. 


Comment: Under Alternative 4 no cultural or paleontological resources would ever be 
discovered by miners again because this alternative could shut down operations for an 
unlimited amount of time, and the operator would bear the cost of recovery. If that’s the 
case, you'd better let the miner sell these resources to recoup his losses. This would be 
unfortunate because miners make so many important finds. 


Response: Cultural resources on public land remain the property of the Federal 
Government as part of the national heritage. The land managing agency is responsible for 
benefit the people of the United States. 


Comment: The existing proposal has problems. For example, there does not appear to 
be a requirement for a complete cultural resource survey. 


Response: The requirements for inventory and evaluation of National Register properties 
is contained in 36 CFR 800. The proposed 3809 regulations invoke adherence to these 
regulations as the land management agency evaluates and approves Plans of Operations 
as a part of a federal action. 


Comment: More and more environmental mitigations go beyond just safety and basic 
pollution avoidance and into the realm of taste. Industry history i. being erased by 
requiring the removal of all structures (many of which would be recycled anyway) and 
any evidence of activities. Generally what is required is a return to a “natural” condition 
lacking any evidence of what human activity occurred on the site. Each year more and 
more of this history is being removed from the land to satisfy’ : taste of the 
environmental elites who seem to prefer scenery to the intng. of mining operations. 
That such interest exists is testified by the interest the public shows in Virginia City, 
Bodie, and many other nonimproved mining areas. No mention is made of this aspect of 
regulation. Such an analysis should be provided. 


Response: Historic properties are defined in 36 CFR 800 as being at least 50 years old or 
having local, regional, or national significance. Any citizen or group may nominate 
properties to the National Register of Historic Places, yet the inclusion of a site on the 
National Register must be approved by the land owner or manager. For active mining 
operations, if there is a public interest in leaving traces of the mining operations, this 
interest certainly could be analyzed during the NEPA process for that operation. 


Comment: In accordance with the recommendations of the National Academy of 
Sciences report, BLM should not revise the existing regulatory provisions relating to 
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protection of cultural resources but should focus its aftention on improving 
implementation of the existing regulatory procedures. 


Response: The National Park Service revised 36 CFR 800 and published the final rules 
in July 1999. The proposed changes to the 3309 regulations would simply apply to the 
final rules for protecting cultural resources. These changes would not alter the cultural 
resource rules. 


37.09 Comment: BLM has not shown that doubling the time a mining operation must be shut 
frame when the draft EIS has bezn prepared on the assumption of full funding. Further, 
BLM has not evaluated the need for BLM to inspect nd approve the recovery of a newly 
have previously established a prior professional working relationship with a private 
consultant that now has first hand knowledge of the project area. 


Response: The increase in the time would simply allow more time where needed for 
recovery operations, including the time needed to permit a data recovery plan. The 
discovery of cultural resources during mining usually would affect only a portion of the 
mine site. The operator should still be able to continue operations rather than suffer a 
complete shut down during this penod. 


37.10 Comment: Importantly, analysis of cumulative effects wouid neither be difficult nor 
speculative. For example, in the draft EIS analysis of cultural resources, BLM claims that 
under the No Action Alternative, impacts to cultural resources would be expected “to stay 
at the same level,” while under the preferred alternative—for reasons related mainly to 
BLM'’s assumption that mineral activity would decrease—“a more detailed cultural 
resource review would result” (draft <IS, pages 184-185). Neither of these statements is 
true because BLM has ignored the expected changes to the federal regulations 
implementing Section 106 of the National Historic Preservation Act. When cumulative 
impacts are properly considered, there may be no difference in impacts to cultural 
resources among the four alternatives. 


Response: The draft EIS was prepared and published (February 1999) before the release 
of the final rules for National Historic Preservation Act (NHPA). Anticipating changes in 
the rules at the time of preparation would have been presumptuous and might have led to 
error. We have included a discussion on cumulative effects in the final EIS. This 
discussion covers the final rules that were published in July 1999. Regardless of the final 
rules for NHPA, we still project differences in the final EIS for impacts on cultural 
resources from the proposed changes to the 3809 regulations, especially. where they limit 
when a Notice can be used. Provisions requiring Plans of Operations for what are now 
Notice-level actions would significantly benefit cultural resources. That Notice-level 
activities are not federal actions and have short review periods often makes it difficult to 
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37.11 


37.12 


protect or recover cultural resources. 


Comment: Regulatory Reform and Revised Approach to Implementation. On May 18, 
1999, the Advisory Council on Historic Preservation finalized a 6-year process of drafting 
changes intended to implement the 1992 amendments to the Navonal Histonc 
Preservation Act (NHPA). The failure to reference those rules and the pertinent changes 
to land management is a significant flaw in BLM's curnulative impacts analysis and was 
stated in prior comments. But on a related note, the Deparunent of the Interior's later 
interpretation of NHPA-related issues lends further credence for the ned for more dr 
EIS analysis. Specifically, on December 27, 1999, Solicitor John Lesh y distributed 
opinion intended to outline BLM’s legal authorities in the context of proposed Glam. 
Imperial Gold Mine in Imperial County, California. E~en though many of the proposed 
project's controversies stem from the mine's location in the California Desert 
Conservation Area and its being subject to the requirements of the California Desert Plan, 
the opinion interprets BLM's legal authority with respect to a number of issues, including 
the following: 

- Aspects of the Mining Law of 1872. 

- The First Amendment. 
- The executive order addressing Native American access and use of public lands for 
religious purposes. 

- The Federal Land Pulicy anu Management Act's unnecessary or undue degradation 
standard. 

- The California Desert Conservation Area's undue impairment standard. 
Incredibly, the Solicitor’s interpretations of the above have not been addressed by any 
aspect of the environmental analysis related to the proposed rules. BLM must consider the 
effects of the sweeping, multifaceted opinion in its NEPA analysis of the proposed rules. 


Response: The draft EIS was published in February 1999, before the events mentioned 
in your comment. The effects of new cultural resource regulations and the Glamis 
opinion have been added to the final EIS. 


Comment: 3809.420(b\7\i) 1 get the idea that if an operator comes across an old 
privy, it could be a cultural resource. Is this true or not? How would BLM will deal this 
situation? 


Response: Any building older than SO years, including a privy, can be considered a 
histonc resource regardless of its historic function. It can be managed as a historic 


property under the National Historic Preservation Act, the Archeological Resources 
Protection Act, or the Federal Land Policy and Management Act provided the privy 
contains significant information important locally, regionally, or nationally. 
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38.01 


38.02 


38.03 


38.04 


«MERICAN INDIAN RESOURCE CONCERNS 


Comment: Page 187 the draft EIS discusses subsistence but does not explain the extent 
to which mining operations approved by BLM in Alaska have not fully complied with the 
subsistence requirements of the Alaska National Interest Lands Conservation Act 
(ANILCA). The discussion is based on four federal court-ordered cumulative impact 
EISs and should be updated to reflect the current way that subsistence resources are 
associated with mining claims that continue to be mined on the 86.9 million acres of 
public lands in Alaska. 


Response: To date, it ‘s apparent that the mining operations approved by BLM have 
been fully compliant with ANILCA. BLM will continue to review subsistence issues on 
a case-by-case basis. 


Comment: When we talk about values and we talk about relationships to the landscape, 
we need to understand that the mining community isn’t the only community that has a 
relationship to this landscape and has values toward this landscape. And these examples 
that | mentioned are hurting people in very real, physical, and emotional ways, the same 
way I'm sure that people in the mining community are hurting now with the decline in 
gold prices and the uncertainty and regulation. I would suggest that when it does consider 
these regulations, BLM needs to take into account these other values and other 
communities that share this place. would like to remind them as well that BLM has a 
trust responsibility to the Western Shoshone people, to the Indian people, to protect 
resources important tho them. And the Western Shoshone agreed to share their land with 
the newcomers. And the question to the mining industry is, “Are you willing to share ths 
land with the Western Shoshone?” 


Response: The trust responsibility is one of the main issues considered during 
consultations under these regulations. 

Comment: Explain how a Plan of Operations will prevent impacts to subsistence 
resources, since all federal actions, including Notice-level operations under the existing 
3809 regulations, are required to properly consider subsistence in Alaska. 

may affect subsistence resources. Currently Notice-level activities are not evaluated for 
potential impacts to subsistence users because such operations are not federal actions. 
Comment: In the second paragraph of the left column of page 3, “American Indian 
Congress” should be changed to National Congress of American Indians. 


Response: We have made this change in the final EIS. 
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38.07 


38.08 


38.09 


38.10 


Comment: On page 185, “American Indian Resources Affected Environment” “folk 
medicir-" should be changed to “medicine.” Many traditional medicines are recognized 
and used by medical doctors in modern applications based on traditional uses. 


Response: The term “folk medicine” is used to distinguish herbal remedies as a 
traditional curative from the pharmacological approach, which uses chemical processes as 
a curative. 


Conament: Pg. 43 “Protection of American Indian Traditional Cultural Values, Practices, 
and Resources. In general, there should be more emphasis on consultation with tribes, 
including non-federally recognized tribes. 


Response: Consultation requirements are stipulated in the proposed final regulations. 


Comment: “Since 1990 most BLM states have actively sought comment from tribal 
governments about Plans of Operations, with an average of 27% of the Plans being 
submitted for consultation and 4% being amended or changed in response to 
consultation”. The figure of 27% seems low for the level of consultation. BLM should 
be sufanistion taf ion cn aff mini tuision 06 Tythen. 


Response: Consultation requirements are stipulated in the proposed final regulations. 
With the new regulations all Plans of Operations could be reviewed by interested 
American Indian groups. 


Comment: BLM cannot avoid review and regulatory authority over exploration 
operations when such operations may affect Native American interests. BLM has a 
solemn obligation under its trust responsibility to consult with, consider, and protect 
Native American interests and resources. Regardless of the National Research Council 
report (NRC 1999), BLM cannot fail this duty by treating exploration as outsid= of its 
regulatory authority. 


Response: The Secretary of the Interior has the responsibility to protect these concerns 
regardless of the action. 


Comment: From the perspective of Indian tribes, the existing 3809 regulations have 
been a source of contention and heartbreak, a fact readily acknowledged by the 3809 draft 
EIS when it states on page 34, “The existing regulations do not specify performance 
standards for protecting American Indian traditional cultural values, practices, and 
resources.” BLM has extensively consulted with American Indians on mine projects, and 
resources cannot be mitigated (page 3 of the draft EIS). 


Comment: BLM must have unambiguous authority to deny mine proposals to protect 
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and prevent destruction (undue degradation) of unique or irreplaceable resources of 


of the dominant culture? (Members of the Imperial County Subcommittee were invited by 
Tribal members to participate and observe two Section 106 Consultation meetings with 
BLM representatives at the Quechan Cultural Committee in Tribal Chambers. And we. 
too, felt offended by the oft-repeated BLM response to tribal religious concerns: “ . . . but 
the 1872 Mining Law . . .”) 


Response: Changes in the language of “unnecessary or undue degradation” within the 
issues. 
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SOCIAL CONDITIONS 


39.01 Comment: I am concerned about the effect of these new regulations on our livelihoods, 
families, lifestyles and communities; | feel these effects are underestimated in the EIS. | 
have enjoyed the lifestyle the mining industry has given me and | want this lifestyle to 
continue both for my children and my grandchildren and for generations to come. We 
don’t want to save our land for picture taking only. We need the jobs here. The mine is 
the only good source of income that I can provide for my family. Even if employment 
does not last forever, it can bring a family a good job so that in the interim someone can 
go back to school, homes can be purchased, children sent to college, etc. Some farms 
and ranches operations get through hard times when someone in the family finds a job in 
the mining industry. The proposed regulations will seriously hurt rural communities. 
Mining companies do everything a good neighbor should. A lot of mining money goes 
to our local schools system, roads, etc.. In addition, miners contribute to these 
communities in other ways that help form the fabric of these local communities. In sum, 
mining has helped many towns to become economically stable, self-supporting, thriving 
areas. In many cases some of these regulations will hasten the demise of many of our 
small western communities thai rely on mining. We need to ensure that the 
socioeconomic impacts, not only of mining but of the communities they affect, are 
addressed within the Draft EIS. 


Response: A summary of potential effects to individuals and communities has been 
added to Alternative 3. 


39.02 Comment: I oppose the continuing federal assault on mining, ranching, grazing and 
timber rights. The miners, ranchers and farmers are the backbone of our state. BLM does 
not really help any of them with all these regulations. The mining industry is under siege; 
it is being regulated out of business. If you eliminate mining you eliminate my lifestyle. 
And I have earned the birthright to mine my claims. This is a direct attack on my 
freedom to go and do what I enjoy. We may have to leave the country to go someplace 
where there's available mining. I'm tired of policing this agency. Isn't our government 
large enough and intrusive enough already? It's just another one of our freedoms being 
taken from us. This is not your land. It belongs to the American people. Instead, we 
need to try to help this industry develop our natural resources and provide badly needed 
jobs. We are also concerned with the latest attempt of the environmental groups to force 
BLM into adopting the proposed changes to the 3809 regulations. I don't see them giving 
up their cars, houses, etc. Where do they think the materials came from to build these 
luxuries? 


Response: A section has been added to Social Conditions on the concerns about 
increased government regulations and the effect they are having on the West. 


39.03 Comment: The draft EIS mentioned “national attitudes” in several places and implied 
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that they had some influence on the regulations. This worries me as few people outside 
of the mining industry and mining communities have anything but a vague knowledge of 
what mining is all about. I would feel better if the opinions found in the “national 
attitudes” were from people who had a clear understanding of both sides of the issue. 


Response: The national attitude information is clearly labeled as attitudes (rather than 
facts). The responses have been relatively consistent over the 6 years they have been 
collected. A reputable research organization collected the information, using generally 
accepted data coilection procedures. This information was included to present what the 
general public, rather than an “informed segment,” believes. 


39.04 Comment: The environmental spin is very evident in the discussion of National 
Aititudes (p. i189). Everyone wants clean water and air. However, unnecessary regulation 
hurts business without helping the environment. We see the data in a different way than 
is presented. The EIS says “almost 3 times as many thought environmental laws had not 
gone far enough (46%) as those who thought they had gone too far (17%). We see that 
less than half (46%) of those surveyed thought environmental laws had not gone far 
enough. The discussion that follows on p. 192-193 accepts the previous point of view as 
the gospel and is hostile to those who disagree. 


Response: Any of the data in the EIS could be presented in a variety of ways. The 
discussion of “people in the West and across the country” on pages 192 and 193 is based 
on the 46% of people who believe that environmental laws had not gone far enough as 
well as the information in the last paragraph under National Attitudes, which says that 
72% of the respondents stated that laws and regulations have not gone far enough to 
prevent water pollution. 


39.05 Comment: If implemented, Alternatives 3 and 4 will nearly totally destroy the mining 
heritage and traditions of the Western U.S. Apparently BLM in its assessments had 
totally neglected the potential impacts to local western cultures and the romance and lure 
of prospecting and treasure hunting which have been key components of our culture, 
history and heritage. 


Response: A discussion of the m .ing heritage has been added to the Social Conditions 
section. 


39.06 Comment: BLM’s draft EIS summarized the impact on communities by saying that 
there is a “potential for minor harm to mining-independent communities due to a slight 
decrease in overall mining activity.” The conclusion is simply wrong, If these 
regulations are adopted, many mines will be closed, terminated prematurely or never 
started. The economic hardship will not be diffuse but concentrated in small rural 
communities such as Elko. The harm will not be minor. The loss of a major employer 
will be devastating to many of these small communities. 
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Response: This Social Conditions section that addresses effects to communities has been 
revised. 


39.07 Comment: Federal agencies are required to address “disproportionately high” effects on 
low-income populations of their programs (Executive Order 12898). In no place in the 
draft document is this disproportional economic damage to small, poor, rural 
communities addressed. In fact, the draft document states: “A review of the document 
does not reveal any disproportionately high and adverse effects or issues specific to 
minority or low-income populations.” In the rural west, the cumulative effect of these 
programs has been large. These withdrawals, laws and regulations cause disproportional 
economic damage to small rur:! communities compared to large metropolitan areas. The 
major metropolitan areas are doing well; the rural areas have been hit extremely hard by 
the cumulative effect of these federal regulations concerning mineral development. 


communities are facing. These types of communities are also discussed under the 
Cumulative Analysis. The Environmental Justice section has been rewritten. We have 
deleted the following sentence: “A review of the document does nct reveal any 
disproportionately high and adverse effects or issues specific to minority or low-income 
populations.” 


39.08 Comment: BLM has the name and address of every single claim holder in these United 
States. How is it that we did not communicate with these miners and get a sociological 
profile as to who they are and what they do? 


Response: A sociological study would require indepth interviews, including discussion 
of personal information such as income from the operation, plans for the operation, and 
outside sources of income. People are generally reluctant to provide this type of 
information, particularly to a government agency. In addition, the Office of Management 
and Budget (OMB) prohibits agencies from contacting the public without a detailed and 
lengthy permission process. 


39.09 Comment: The EIS (Chapter 3, Social) was written in favor of the enviro's and disfavor 
toward the miners. It was really slanted. Why don’t our feelings and ideas count? Why 
are the whines of the enviro’s so important, but miners are treated like they don't exist or 
count in the whole process? 


trends in the western United States and changing attitudes in the population in general. 
Specific discussions were included on small miners, rural communities, and 
environmental advocacy groups. A discussion of the specific concerns of rural 
communities has been added to Chapter 3. 
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39.10 Comment: A survey of national attitudes about mining on page 190 is not supported by 
the factual data presented in the draft EIS. Assuming that noncompliance orders are a 
true measure of unnecessary or undue degradation, there were a total of 948 (Table 3-6) 
out of 24,105 operations (Tables 3-2 and 3-3) since 1981. This means that more than 
97% of the mining operations on public lands since 1981 have been in full compliance 


Response: People’s attitudes toward natural resource management and the compliance 
and/or people may not be aware of the compliance levels. 
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Comment: BLM does not give due consideration to the impacts to Nevada. Nevada's 
share of the reduced production value, a loss of $93 million, is more than half of the loss 
to the western region of the United States as a whole. When indirect economic effects are 
considered, the total impact could be in the hundreds of millions of dollars. This would 
indeed be a serious negative impact. BLM must reevaluate this impact, especially as it 
pertains to the several Nevada counties in which significant mining and mineral 
exploration activities occur. BLM's conclusion that the loss of jobs in Nevada doesn't 
matter is wrong. 


Response: BLM did not conclude that a loss of jobs in Nevada doesn’t matter. The draft 
EIS notes that Nevada could potentially be affected more than the other states in potential 
loss of mineral production. But the draft EIS also points out that since most of the 
provisions of the proposed regulations were already being implemented in Nevada, the 
5% decrease in activity in Nevada (for a $93 million total economic impact) might be 
overstated. Because of changes in the Proposed Action, the economic impact analysis in 
the final EIS has been revised. 


Comment: Developing hardrock minerals creai sew wealth, which is distributed 
throughout the U.S. economy and society. The public lands provide a major source of 
domestic mineral production. Mining on BLM-administered lands also provides the 
Nation’s highest paid nonsupervisory wage jobs. These jobs are important in many 
western states, the cornerstone of western rural economies and are the foundation for the 
crea’ion of n.any nonmining service and support businesses. Hardrock mining on BLM- 
administered land also provides sulv:t:ntial federal and state tax revenues. Thus, any 
decision to revise the 3809 regulations must recognize the important role of the U.S. 


minerals industry in maintaining a strong, vibrant economy, now and in the future. 


Response: BLM recognizes that the hardrock mining industry is an important 
contributor to local and regional economies in the western United States. The economic 
analysis in the draft EIS describes how mining contributes to rural and regional 
economies, including its contribution to gross state products, the gross domestic product, 
employment, income, and taxes (see pages 194-210). 


Comment: Please address the cumulative effects of this proposed action and all federal 
actions since 1980 on the economic welfare of rural communities of the West. Please 
include not only the cumulative effects of the increasing regulation of mining but also of 
the forest industries and agriculture. All three have had increasing burdens placed on 
them in rural areas of the West. 


Response: BLM recognizes that many rural communities in the West have been affected 
in a variety of ways by changing demographic, social, economic, and regulatory forces. 
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Most counties in the West, and particularly the intermountain West, have expenenced 
growing populations over the past 20 years, though some areas are also declining in 
population and economic opportunity. The reasons for these changes are many and 
complex. The analysis of the affected environment ia the draft EIS has attempted to 
capture these changes. The analysis has a discussion of the cumulative effects, including 
factors that have affected the western United States since 1980. (See, for example, 
Cumulative Effects on pages 79-80, Social Conditions, pages 189-194; Economic 
Conditions, pages 194-219; and Appendix G, pages A191-A195). 


Comment: Please review state by state, for the top five mineral products from each state, 
the percent ownership of mines and reserves by foreign governments, corporations, and 
individuals. Compare rates of ownership in 1980 versus 1995. What effect does this 
ownership of our mineral resources have on our national security both militarily and 


economically? 


Response: The development of mineral resources by foreign entities operating legally in 
the United States is beyond the scope of this EIS. But the draft EIS noted that the 
hardrock mining industry competes in the global marketplace with U.S. multinational 
companies operating in foreign countries and foreign-based multinational companies 
operating in the U.S. it is the policy of the U.S. to support and encourage international 
economic integration, as reported in the Economic Report of the President on the benefits 
of international trade: 


Openness to the world itself makes us more prosperous. The freedom of firms to choose 
from a wider range of inputs, and of consumers to choose from a wider range of products, 


improves efficiency, promotes innovation in technology and management, encourages the 
transfer of technology, and otherwise enhances productivity growth. All these benefits, in 
turn, lead to higher real incomes and wages. Through trade, countries can shift resources 
into tse sectors best able to compete in international markets, and so reap the benefits 
of specializaon and scale economies. Opening domestic markets to global capital can 
improve the efficiency of investment, which can promote economic growth. (Council of 
Economic Advisers 2000) 


Comment: The draft EIS fails to consider inspacts of changes to the 3809 regulations to 
minerals availability. It fails to consider and discuss the fact that domestic mineral 
production is necessary to minimize dependence on foreign sources of minerals and to 
maintain our economic and national security. The draft EIS must discuss how the adverse 
impacts to the rate of domestic discovery will result in increased reliance on foreign 
minerals under Alternative 3. 


Response: Holding all other factors constant (¢.g. commodity prices, technological 
change, exploration rates outside the U.S., regulatory structures outside the U.S., general 
economic conditions, etc.), a lower rate of discovery on BLM-administered lands in the 


U.S. would result in an increased need to acquire minerals from foreign sources. But the 
Proposed Action is not expected to have #n adverse affect on the national defense 
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stockpile. Since 1993, the Defense National Stockpile Center, which operates as an 
international commodity broker of strategic and critical materials for the US. 
Government, has been selling minerals in the stockpile at a much greater rate than it has 
been acquiring minerals. The EIS has been modified to include a graph showing annual 
sales of and acquisitions to the stockpile. 


Comment: i is largely gold mining that is doing the environmenta: damage, and that 
knocks the strategic minerals argument out of the water. 


Response: This comment appears to refer to the fact that about 80% of total worldwide 
demand for gold is for jewelry fabrication, not for strategic mineral purposes. It is also 
true that the U.S. is a net exporter of gold, meaning it exports more than it imports to 
meet domestic needs. 


Comment: The draft EIS does not address the economic harm to communities that rely 
on mining. The western United States is already reeling from sustained low commodity 
prices, and further losscs would be devastating. The loss in mining jobs in the West will 
include losses in jobs and revenues for several counties and states that have small 
populations and few industries or jobs to employ residents. These job losses will also 
include service jobs that provide supplies and materials as well as maintenance services 
to the mine sites. These people's lives will be devastated. 


Response: The draft EIS did discuss the potential economic harm to communities that 
rely on mining. For the Proposed Action the draft EIS noted that communities may be 
affected, depending on a variety of factors such as the current level of activity in the area, 
the type of mining, if and how the regulations would affect current and potential future 
operations in the area, the degree of dependence a community has on hardrock mining, 
and a community's distance from larger communities. Many current mining operations 
would not be affected by the Proposed Action. The draft EIS also noted that commodity 
markets, irrespective of regulatory provisions, can play a relatively more important role in 
production decisions. The recent downturns in some commodity prices, such as for gold 
and copper, are examples of how current economic conditions have led to several 
temporary and permanent shutdowns. The final EIS includes an enalysis of the economic 
ir pacts due to changes in the Proposed Action. 


Comment: Forcing polluting industries to provide for their own cleanup will create 
incentives to develop new technologies that will provide their own economic dividends, 
while ensuring clean air and water for all. We must always remember that theoreticall; 
infinite economic development runs contrary to a sustainable environment. 


Response: The draft EIS notes that operators would likely become more efficient in 


meeting the requirements of the regulations over time. In the long run, the regulation 
might create incentives for firms to seek new lower cost approaches to mining and 
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reclamation. This is a reasonable assumption given the propensity firms have to 
constantly adopt more efficient technologies and business practices. Evidence of this 
potential can be seen in technological advances over the past 20 years in the hardrock 
mining industry that have allowed for much greater production at lower costs. 


Comment: The Environmental Consequences chapter must disclose any positive or 
adverse social and economic impacts that would result from implementing the draft EIS 
alternatives. This analysis must be site-specific. A generic or national evaluation will not 
adequately assess the impacts to local communities and regional economies. 


Response: The draft EIS does present an analysis of the social and economic impacts of 
the alternatives, mainly at the state level. It also discusses how communities would be 
affected by increased or decreased mining. The more general nature of the community 
impact analysis reflects the programmatic nature of this rulemaking, that the regulation 
will affect different types of operations in different ways, that many current operations 
will be unaffected, and the variability of impacts to potential future operations whose 
location is currently unknowable because those deposits have yet to be found. 


Comment: These proposed regulations will force many mining companies to close down 
or severely curtail their operations in the United States. They will force many people 

on the mining industry to shut down or downsize, again increasing unemployment. They 
will cause a mass exodus of unemployed workers in small towns to larger cities. This 
will strain the social welfare programs of those cities and turn many :™mall rural 

changes fail to consider these effects. 


Response: BLM does not anticipate this degree of impact to existing operations. 
Currently operating mines with permitted Plans of Operations (Plans) will continue to 
operate under the existing regulations and will be largely unaffected by changes in the 
regulations. If a currently operating mine proposes to modify its existing Plan with a new 
facility, then the modification must comply with the new regulations. Modifications that 
involve expansions of existing facilities rather than new facilities must comply with the 
new performance standards to the extent practical, which will be determined on a case- 
by-case basis. 


Comment: BLM states on page 208 of the draft EIS that using standard Bureau of 
Economic Analysis (BEA) employment data, determination of location quotients can only 
be made for the mining sector as a whole because employment data is not reported in 
greater detail. We feel that BLM's statement is erroneous because employment data may 
be obtained from the Mine Safety and Health Administration's (MSHA) Office of Injury 
and Employment Information, which requires quarterly reports on the total number of 
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locations. By BLM not clearly naming the specific mining locations affected by the 
proposed 3809 regulations, the estimated impact on these operations remains nebulous. 


Response: This comment has two parts: one addressing location quotients and another 
addressing the location of specific mining operations. First, the purpose of 2 bucation 
quotient is to estimate the degree of “specialization,” or dependence, a county may have 
on mining relative to the state's overall specialization in mining. For example, if mining 
employment across the state as a whole is 5% of total employment but mining 
employment in the county is 20% of total employment, then the degree of specialization 
is 4 for the county (20% + 5%). A location quotient greater than | shows that a county 
has a greater reliance on mining than the state overall. The higher the quotient, the 
greater the degree of specialization. To estimate location quotients one needs data on 
mining employment in relation to total employment, both at the county and state levels. 
Location quotients would normally be estimated using BEA employment or income data, 
but could also be estimated from other data sources as long as total employment data 
were available from the same source, not just mining data) Consequently, MSHA data 
may be accurate for mining employment, but not for total employment. The analysis in 
the draft EIS (page 208-209) did uiustrate how to derive location quotients for a county 
using BEA income data that shows income in the metal mining subsector of the mining 
industry. 


Second, naming the location of every operation subject to the existing or proposed 
surface management regulations would not give information on which of those operations 
might be affected in the future. Whether an operation would be affected will depend on a 
variety of factors, such as whether a modification of an existing Notice or Plan is filed, 
the nature of the modification, and how the regulations would address those 
modifications. For modifications that entail expanding existing facilities, a case-by-case 
decision will be made on whether the expansion will be subject to the new regulations. If 
the modification entails adding a new facility, the new facility will be subject to the new 
regulations, but the existing portion of the operation will continue to operate under the 
existing regulations. Thus, it is difficult to determine which current operations may be 
affected in the future. 


Comment: | am concerned about my country's balance of payments deficit (now at 


record levels and increasing) and conscious of the important role that mining, particularly 
gold mining, plays in reducing that deficit. Every mineral that is mined in the United 
States represents a product that would otherwise have to be imported at greater 
expense—-sometimes much greater because of having to cross thousands of miles of water. 


Response: The United States is a net exporter of gold. In 1999, the U.S. exported an 
estimated 250 metric tons and imported 210 metric tons (USGS Mineral Commodity 
Summaries 2000). Assuming an average 1999 price of $28S/troy ounce (USGS Mineral 
Commodity Summaries 2000), exports totaled about $8 billion and imports totaled about 
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$6.8 billion, for a surplus of $1.2 billion. In 1999, the total U_S. trade deficit for goods 
was $346 billion (Bureau of the Census, Foreign Trade Division, May 2000). Holding all 
other factors constant, if the $164 million to $484 million decrease in meneral production 
estimated to occur under the Proposed Action in the final EIS were assumed all to come 


from forgone gold production and were to cause a corresponding increase in gold imports, 
this would increase the U_S. trade deficit in goods would increase by less than 0.1%. 


40.13 Comment: The draft EIS fails to show how commodities, unlike foodstuffs and 
manufactured goods, are priced by the market and not the producers. This situation 
places American operators at a global disadvantage due to costs not experienced 
elsewhere in the world. By not addressing the market factors and their impact on 
domestic production, the draft EIS does not show how burdensome these proposed 
regulations would inflate domestic costs, primarily due to environmental mitigation, 

which is both subjective and a matter of taste. 


Response: The draft EIS does note that for many commodities producers generally 
cannot affect the market price. Thus, an increase in producer costs cannot be offset by 
increasing Commodity prices. In this case, an increase in production costs, holding all 
other factors constant, would reduce the attractiveness of minerals on public lands as 
investment opportunities. In the face of rising costs, however, producers can develop 
and/or adopt more technologically efficient production techniques to reduce per-unit 
production costs. (The cyanide heap leach process commonly in use today is an example 
of a techmique that was developed in the past 20 years and has allowed the profitable 
extraction of disseminated gold, which was previously uneconomic). This has widely 
been the case for most mining techniques over the past 20 years as statistics show that 


The economic analysis in the draft EIS and the mine models described in Appendix E do 
recognize that the proposed regulations will increase costs for many operations. 


40.14 Comment: li does not appear from the draft EIS that the costs of implementing cach 
alternative include environmental values or cleanup costs. For example, what is the 
effect of water loss to a state from ground water dewatering and later from evaporation 
from pit lakes? What are the current and potential costs to resources and taxpayers 
should mines cause environmental damage? Furthermore, the draft EIS describes use and 
nonuse values (pp. 209, 210) but does not analyze the impacts of the proposed alternative 
or other alternatives on those values in the alternatives analysis. The final EIS should 
address these issues. 


Response: In a strict quantitative economic sense, the EIS does not analyze the resource 
tradeoffs in dollars. But the EIS does evaluate the tradeoffs of the alternatives in the form 
of impact analyses for each of the affected resources. The analysis of use and nonuse 
values of environmental resources (draft EIS pages 209-210) was included to highlight 
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the fact that environmental resources do have economic value even if they aren't traded in 
the marketplace like mincral commodities. The draft EIS also pointed out the difficulties 
of measuring the value of these resources in dollar terms (draft EIS, page 210), including 
(1) availability of data, (2) large number of resources to consider, (3) large study area 
(western United States), and (4) lack of a market structure for these resources. 


The economic analysis titled Benefit-Cost Analysis/Unfunded Mandates Reform Act 
Analysis (USDI 2000), which accompanies the regulations and is mandated by Executive 
Order 12866, does attempt to analyze costs and benefits of the proposal in the manner 
suggested by the comment. 


Comment: Figure 3-5 on page 201 would be more meaningful if it showed the number 
and type of mining operations (Tables 3-2 and 3-3) on public lands open to mining by 
year 


Response: Figure 3-5 in the draft shows annual changes in gold prices. Tables 3-2 and 
3-3 show the total number of Plans and Notices for all types of minerals, not just gold. 


Thus these two sets of data shown on the same graph (Figure 3-5) would not be 


meaningful. The analysis in the EIS does note that increased gold production over the 
past 20 years has been correlated with increased gold prices and advancements in 


technology. 


Comment: Exploration and development expenditures for hardrock minerals are 
dramatically declining in the United States while they are nsing in many other parts of the 
world. This shift is not the result of current low prices for gold, copper, and other metals; 
the prices for these commodities are the same worldwide. Nor is this shift due to a lack 
of minerals on public lands because the limited exploration that is occurring continues to 
discover mineral resources. We do not believe that the draft EIS for this 3809 rule 
accounts for chese critically relevant trends, although the EIS is required to assess the 
social and economic impacts of this rulemaking as well as the environmental impacts. 


Response: Exploration spending trends through 1997 were noted in the draft EIS (see 
pages 199-200). According to worldwide exploration expenditure data collected and 

reported annually by the Metals Economics Group (MEG), exploration spending in the 
United States in 1997 for nonferrous metals was avout the same as it had been annually 


for the previous 10 years on a total dollar basis, but on a percentage basis it has been 
declining over the previous 6 years (Wilburn 1998). In 1998, U.S. exploration spending 
declined from about 9% of worldwide spending to 8.6%, but in 1999 it increased to 10% 
of worldwide spending ‘Mining Engineering, December 1999). The EIS has been 
revised to include trend information for 1998 and 1999. The draft EIS also noted that a 
variety of factors contribute to increased emphasis of exploration and development 
outside the United States (see draft EIS page 200). 
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40.17 Comment: Please review commodity by commodity and state by state the amount of the 
given commodity produced from BLM lands in 1980 versus 1995 (or the most recent year 
for which data is available). The draft document talks about gold and copper. How about 
silver, lead, zinc, sand and gravel, limestone, uranium, oil and gas, etc? 


Response: We do not have information on the amount of each locatable mineral 
commodity produced on public lands. Mining operators are not required to report to 
BLM how much they are producing and how much of that production is occurring on the 
public lands portion of their permits. (Many operators are located on a combination of 
federal and nonfederal lands.) The draft EIS portrays current conditions and trends for 
general categories of minerals: precious, base, and industrial minerals. Because gold was 
by far the largest precious-metal commodity by value of production, the precious-metal 
analysis focuses on gold. Moreover, silver is commonly mined in conjunction with gold, 
and there is no primary platinum metals production on BLM-administered land. For base 
metals, the situation was similar: copper was the largest category by value of production. 
The industrial minerals category includes a wide variety of minerals, and consequently, 
industrial minerals were described more generally by the uses to which industrial 
minerals are put (e.g. construction, chemical, agricultural, abrasives). Neither sand and 
gravel nor oil and gas are locatable minerals (in rare cases sand and gravel could be 
considered locatable). Sand and gravel are “saleable” minerals, and oil and gas are 
“leasable” minerals. 


40.18 Comment: How can these rules be implemented with statements like the ones that 
appear on page 204 of the draft EIS, referring to industrial minerals, “The large number of 
commodities in the industrial minerals category makes it difficult to assess the general 
trends in exploration and production for each mineral. It is also difficult to assess the 
general trends for the category of industrial minerals as a whole given the wide variety of 
end uses.” I guess it’s difficult, and you are going to implement regulations? 


Response: The proposed final regulations are not specific to any particular type of 
mineral. Rather, the regulations address mining practices in relation to how those 


practices affect the environment. Because the regulations are programmatic, applying to 
all hardrock minerals that are considered locatable, the analysis of economic conditions 


focused on the generally recognized categories of minerals: precious, base, and industrial 
minerals. Although drawing general conclusions about trends that would apply to all 
industrial minerals would be difficult given the number and diversity of end uses, the 
draft EIS did list factors that are expected to continue to increase the demand for many 
industrial minerals. These trends include general overall growth in the economy, the 
increasing need to explore and develop deposits on public lands due to the assumption 
that the congressional moratorium on patenting would continue, and that industrial- 
mineral mining will be increasingly located in the western United States given the rapid 
population growth of many western states. 
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40.19 Comment: Table 3-30 is irrelevant. What percentage of these expenditures for wildlife- 


40.20 
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related recreation in the study area is actually on BLM lands open to mineral 
development? The final EIS should have a table that includes only the data for the 
affected area, that is, BLM-regulated lands open to mineral development. 


Response: The purpose of the information in Table 3-30 was to show economic value in 
the form of expenditures for nonmineral resources such as wildlife. The data was 
intended to serve as an example of “use value” for resources not traded in traditional 
markets. The numbers are not meant to be compared to economic values for locatable 
mineral resources on BLM-administered iands. There is no comparable information on 
these expenditures for BLM-administered lands open to mineral entry. In the final EIS, 
the table has been revised to clarify that these values include all lands within the state and 
are not intended to represent values only for BLM-administered lands. 


Comment: The draft EIS must evaluate the economic impacts that proposed changes in 
the 3809 regulations would have on mining equipment manufacturers and companies that 
provide goods and services to the mining industry. Many of these companies are located 
in parts of the country not typically considered mining states, such as Wisconsin (P & H 
Mining Equipment and Nordberg), Illinois (Caterpillar), New Jersey and Texas (Ingersoll 
Rand), etc. The continued existence of thousands of jobs in these states relies on a strong 
mining industry in the western United States. The draft EIS must thoroughly evaluate the 
economic consequences to these workers and to their state economies caused by changes 
to the 3809 regulations. 


model account for impacts of purchases by mining operations for equipment and supplies 
within the |2-state study area. If purchases are made outside the study area, for example, 
in Illinois or Wisconsin, those impacts would be considered “leakages” from the study 
area. The draft EIS acknowledges that the hardrock mining industry in the study area 
does make purchases outside the area and that these expenditures are not captured in the 
impacts assessed for the study area (see page 207-208). Given the programmatic nature 
of the Proposed Action and that existing and future operations will be affected in different 
ways, it is not possible to pinpoint which equipment manufacturers and companies would 
be affected. But to the extent that these manufacturers and companies are within the 12- 
State study area, the reduced expenditures estimated under the Proposed Action are 
captured in a general way without specifically naming suppliczs. 


Comment: The “projections” provided relative to the price of gold are poor and do not 
reflect expert opinion on the outlook for gold. For base metals, the projection that 
“production is expected to increase slowly but steadily over the foreseeable future” is 
overly optimistic. No new copper projects are being permitted in the United States. 
What is the source for this “slow increase in production”? 
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Response: The projections for gold and base metals were based on published 
information from the U.S. Geological Survey (USGS) in its annual publications (see, for 
titled Gold and Copper, also published by USGS; and the most recent experts’ opinions at 
the time the draft EIS went to print, such as the at.nual commodity review in Engineering 
and Mining Journal). The source of information for the projection that copper 
“production is expected to increase slowly but steadily over the foresceable future,” was 
the 1996 annual copper review, titled Copper (Edelstein 1997). Given the increased 
issues within the industry, such as the overcapacity situation developing worldwide 
relative to demand. The final EIS updates the analysis of projections to reflect that 
continued overcapacity has caused mine production to decline. 


Comment: All economic statistics provided are current t01996. Since 1996, the price of 
all mineral commodities has plummeted, mining employment has dropped, and mining 
operations have closed. The statistics given may be the most recent available, but they do 


Response: The economic analysis of the industry has been updated in the final EIS to 
reflect more recent conditions. 


Comment: Appendix G, Figure G-1 and G-2. These maps would provide useful 
information if the areas of BLM controlled lands were also piotted. 


Response: These maps, depicting areas of mining for precious, base, and industrial 
minerals, were developed by the U.S. Geological Survey and are published annually in 
the USGS Mineral Commodity Summaries. They were developed to show general areas 
of mineral resource activity, not precise locations of particular mines. As such, they 
would not necessarily match a public lands overlay. The purpose of including the maps 
in the EIS was to show the relative location of the major producing areas for precious, 
precious metals map on page A-188 shows that the vast majority of precious metal 
production is in the western United States, where most public lands are located. 


Comment: The projected decrease of mining activity by 5% would not significantly 
affect the local economies of most states, since mining is such a small proportion of those 
economies and most mining companies are moving their operations to other countries 


Response: At the statewide level, a 5% decrease in hardrock mining economic activity 
would be small relative to total economic activity from all activities. Local communities, 


however, might be more significantly affected, depending on a variety of factors such as 
the current level of activity in the area, the type of mining, if and how the regulations 
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would affect current and potential future operations in the area, the degree of dependence 
a community has on hardrock mining, and its distance from larger communities. The final 
EIS contains more analysis for changes in the Proposed Action and other alternatives. 
The analysis also discloses that local communities would be affected in different ways 
depending on their particular circumstances. 


Comment: Tabie 2-3 is biased in not providing comparable economic data for other 
resources such as wildlife habitats. The Department of the Interior should provide a basis 
to compare each of the alternatives on a nei economic basis, not just the mineral 

over the next 20 years. 


Response: NEPA does not require economic impacts to be analyzed on a net economic 
basis such as a cost-benefit analysis, nor does it require management decisions to be 
based strictly on economic criteria. The economic analysis in the draft EIS portrays the 
economic impacts by changes in employment, income, and output for each of the 
alternatives relative to continuation of current management. Appendix E of the EIS also 
describes impacts to different types of mining operations. The impact analysis in the EIS 
for other resources such as wildlife habitat should be viewed as tradeoffs with other 
natural resource and economic impacts, even though the impacts for each of these 
resources is not measured by the same yardstick (that is, dollars). 


Comment: The following issues should be considered in the final EIS: the future worth 
of the environment, human health, and intangibles such as natural beauty as well as the 
present worth. These values should be compared to the future worth of proposed mining 
Operations and the high costs to the Nation for cleanup and reclamation of these mines. 


Response: The economic analysis in the draft EIS acknowledged that nonmarket values 
for natural resources can be significant (see pages 209-210). As stated in the draft EIS, 
quantifying these values for all the nonmining resources in the study area would be 
difficult at best for several reasons: 

- Data for many resources are either unavailable or available on only a site-specific basis. 
- The number of resources and amenities to consider is large. 

- The study area is large. 

- Markets do not exist for many of these resources, and data on their values is virtually 
impossible to determine. For example, a plant or insect may have no apparent current 
value, but a valuable use may be discovered for it in the future. 


The draft EIS also considered the impacts of the regulations and alternatives to 
environmental conditions for a wide variety of resources. In that sense, the draft EIS does 
portray the trade-offs between mining activity and environmental conditions across the 
alternatives, although not in the sense of a strict benefit-cost analysis as suggested by the 
comment. 
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40.27 Comment: A significant flaw in BLM’'s economic analysis is its failure to analyze 
impacts on a regional basis. BLM evaluaics impacts nationwide rather than looking at 
specific geographic regions that are likely to bear the brunt of the adverse impacts of the 
proposed regulations. This nationwide analysis allows the impacts to be homogenized and 

smoothed out across the country, thereby masking the significantly adverse consequences 

that the proposed regulations will have on areas in which exploration and mining are a 

major portion of a region’s economy. This is a significant shortcoming in light of the fact 

that the draft EIS includes statements that disclose that Nevada will be harmed more by 
the proposed regulations than other states. 


Response: The economic impacts were estimated for each state. The draft EIS presents 
employment, income, and value of production data for each state, pointing out the 
differences among the states. For <xample, the draft EIS notes that Nevada is the 
dominant gold-producing state, Arizona leads the nation in copper production, and 
California produces primarily industrial minerals. In estimating impacts for each state, it 
was necessary also to estimate which were the dominant mining methods used by state, 
since the regulations and proposed changes in the regulations pertain more to mining 
practices than commodities. Thus, Nevada and Arizona would be relatively more 
affected by regulations for open pit mining since the majority of operations on public 
lands in those states are open pit mines. Impacts in other states were estimated in a 
similar fashion, with the focus o the dominant mining method used (e.g. placer mining 
for gold in Alaska, strip mining in Oregon and Wyoming for industrial minerals, etc.). 


40.28 Comment: A gold price of $340 to $390/oz was used in gauging the economics of this 
sector of the hardrock mining industry. Although it is later conceded by the group 
compiling the draft EIS that the price of gold has actually dropped to $300, nowhere is 
the reality of the recent gold price of $280 or less even mentioned! 


$300/oz, as reflected in this statement: “... since the latter part of 1996 the price has 
trended downward rather significantly, hovering in the range of $280-$300 for nearly 2 
years.” (See draft EIS, page 200.) But the analysis of impacts for gold were not based on 
a specific price for gold. Impacts were estimated as changes in the level of production 
relative to the current level of production. Thus, if production were estimated to decrease 
by 5%, then the initial impact would be to reduce to current level of production by 5%. 
The draft EIS noted that this approach assumes that other factors remain constant, while 
also pointing out the recent volatility in the gold market. The final EIS has been updated 
to include recent data on gold prices. 


40.29 Comment: The EIS authors display a lack of understanding of and sensitivity toward the 
Alaska placer mining industry. The Plan of Operations requirement for virtually all 
operations will incrdinately affect Alaska, which contains the majority of the Nation's 
gold placer mines, and where most of the mines presently disturb less than 5 acres 
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annually. Many of these operations are in remote areas, where they often represent the 
only wage-paying jobs. To say that “... small rural communities are expected to lose only 
a smal] number of jobs relative to overall employment” (page 193) understates the fact 
that these jobs are among the few in rural areas that produce new wealth, rather than 
recycling tax dollars. 


Response: BLM recognizes that much of the placer mining on public lands is in Alaska. 
Given the programmatic nature of the proposal, the extent to which any particular current 
or future mining operation would be affected will depend on many factors, making it 
difficult to pinpoint the level of impac* by location, commodity, or mining method. For 
placer mining in Alaska, the loss of even a small number of jobs might have a relatively 
greater impact to rural Alaska communities than if those jobs were located elsewhere. In 
the Fairbanks District where placer mining in the state is concentrated, it is estimated that 
wbout 20 of the 60 to 70 existing placer operations are on state-selected lands and could 
Opt to maintain a federal claim or switch to a state claim. Switching to a state claim may 
mitigate some of the potential economic impacts to those operators. For operators who 
maintain a federal claim and must submit Plans of Operation, the requirements for 
submitting information would be commensurate with the size and anticipated impact of 
the operation. These information requirements should also help mitigate impacts to these 
operators. 


Comment: Gold is not a proper surrogate for the mining industry for impact analysis. 
The economic analysis focuses mainly on the gold industry (principally in Nevada) and 
largely ignores important base metal and industrial mineral production on BLM-managed 
lands elsewhere in the West. The draft EIS and economic analyses on which it is based 
fail to adequately consider impacts to different sectors of the mining industry and have 
thus severely underestimated the consequences of Alternatives 3 and 4. 


Response: The economic analysis of impacts in the EIS does not use gold as a surrogate 
for the mining industry. The draft EIS states that, for precious metals, gold comprised 
93% of the total domestic value of production in 1996, the latest year for which data were 
available for the draft EIS. With respect to the other two precious metals, silver and the 
platinum metals group: silver is commonly mined in conjunction with gold, and there is 
no primary platinum metals production on BLM-administered land. Consequently, the 
analysis of current conditions and trends in the precious metals sector focused on gold. 
But the economic analysis in the draft EIS also includes current conditions and trends in 
base metals and industrial minerals. Further, the impact analysis by state considered the 
primary types of mining methods used and the wide variety of minerals produced by those 
methods. 


Comment: BLM assumes (Assumption 5) the gold price trend is expected to remain 
relatively stable. Why then did BLM use 1996 gold prices, which were as much as 50% 
higher than they are today, to assess baseline conditions and impacts of the proposed 
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alternatives? 


Response: The term “relatively stable” refers to average annual gold prices over the 
period from the early 1970s to the present. The draft EIS portrayed gold prices through 
1998. (See draft EIS, page 201, Figure 3-5). The draft EIS discussed the recent volatility 
in gold prices, the reasons for the volatility, and projections of future gold prices. The 
draft EIS also pointed out that due to falling gold prices, some mines were already 
curtailing operations and that less exploration was occurring. Further, “baseline” 
conditions (i.e. the level of current production) were not based on 1996 gold prices but on 
the value of production for various commodities as published in annual reports of the 
U.S. Geological Survey. 


Comment: While the focus of the draft EIS is on the economic impacts to current 
mineral production, it is nearly silent on the economic impacts to mineral exploration. To 
quote the draft EIS text, “Success of mining depends on the success of exploration... The 
lag time between the first discovery of a mineral occurrence and the opening of a mine 
may be 10 years or more.” (page 81). The Nevada Division of Minerals conducts an 
annual exploration survey to determine the level of exploration activity in Nevada and to 
ascertain what factors are influencing this activity level. Responses are generally 
received from about 50 companies, all of which have exploration programs in the state. 
Data from companies c .. ‘ing exploration in the state show a reduction of nearly 30% 
in spending in Nevada from i¥97 to 1998. This reduction is part of an ongoing trend of 
exploretion dollars leaving Nevada and the rest of the United States for Australia, South 
America, and elsewhere. The implementation of the proposed regulations will only serve 
to accelerate this trend. 


Response: The lower level of mineral development under the Proposed Action in the 
draft EIS was due in part to a lower level of exploration. Table E-1 in Appendix E of the 
draft EIS (page A-104) shows an estimated decline in exploration of about 5%. 
Appendix E also describes a hypothetical exploration project and how the alternatives 
might be expected to affect project costs for that particular model. Also, the draft EIS 
noted that mineral exploration and development in other countries has been increasing 
relative to the United States. And the economic impact analysis in the draft EIS notes that 
the lower level of activity under the Proposed Action is in part due to a lower level of 
exploration. 


Comment: The impacts of tighter regulations on the mining industry are greatly 
overstated. This industry has historically been driven by the metal marke*s, and not 

any consideration of the effects on local economics. It has automated operations to 
improve mine output per employee, resulting in a steady decline in jobs. It has proven 
itself capable of withstanding periods of boom and bust. It has also proven itself capable 
of disregarding the health and safety of nearby populations. 
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Response: We believe that we have accurately portrayed the impacts to the mining 
industry. We also believe that most responsible mining companies do care about the 
effects of their operations on local economies and the environment. Though mining 
technology allows for greater output with fewer workers, mining employment is still an 
important component of some rural communities in the study area. The nature of many 
mineral deposits makes continuous mining for an unending period into the future an 
impractical expectation. Thus, communities and mining companies should work together 
to prepare for the eventual shutdown of mines to minimize the impact to communities. 
Many states have provisions in place to assist with these eventualities. 


Comment: Hard rock mining is responsible for less than 42 of 1% of the nonfarm jobs in 
Idaho. The economic future of Idaho is tied to protecting our land, water, air, and 


biodiversity. Strengthening these rules will be good for Idaho. 


Response: BLM believes that the Proposed Action would increase the environmental 
protection of Idaho's natural resources on public lands while recognizing that mining 
employment is an important component of some communities in the state. 


Con. at: BLM has significantly underestimated the economic impact of the 
regulations. In the draft EIS, BLM estimates that adoption of the proposed regulations 
will reduce mining activity by only 5%. The current downturn in world metal prices has 
had more than a 5% negative impact on the industry, and adopting the preferred 
alternative will result in further negative impacts to the industry. Because of increased 
costs anc uncertainties of permitting under the Proposed Action, investments in mining 
jobs could drop by as much as 25%. 


Response: We believe the impacts to the mining industry have been accurately 
portrayed. The 5% impact was based on comparing the current regulations (Alternative 
1-No Action) with the proposed final regulations (Alternative 3—Proposed Action) rather 
than comparing current global economic conditions in the metals mining industry with 
conditions as they existed 2 years ago. But the final EIS has been amended to include 
more recent information on global conditions in the metals market. This information 
reflects lower levels of production due to lower prices or overcapacity. Also, because of 
changes in the Proposed Action, the final EIS contains new analysis of estimated impacts 
to the mining industry. 


Comment: The EIS does not discuss the further burden these regulations place on our 
these indusines. 

Response: The Economic Conditions section in the draft EIS (pages 194-219) analyzes 
current conditions in the mining industry in the 12 western states and estimated impacts 
to income and employment from changes in mineral output. The final EIS contains more 
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analysis based on changes to the Proposed Action and the addition of Alternative 5, the 
NRC Recommendations Alternative. 


40.37 Comment: The draft EIS fails to consider the important findings of the Fraser Institute 
Survey of Mining Companies Operating in North America 1998/1999 in evaluating the 
impacts of the proposals. That study evaluates the mining potential of many states and 
Canadian provinces, highlighting the difficulties operators face in locating new operations 
in North America. 


Response: The EIS has been amended to note the findings of the Fraser Institute study. 
The survey conducted by the Fraser Institute originally sought to “...assess how mineral 
potential and various public policy factors such as taxation and regulation affect 
exploration investment in Canada” (Fraser Institute 1998). The study was later expanded 
to cover exploration in “... seventeen American states (states were selected for their 
hardrock mining activity and/or exploration potential), Mexico, the Canadian provinces 
and territories, and, for comparison with North American jurisdictions, Chile” (Fraser 
Institute 1998). The study reports findings of a survey of mining companies using three 
indexes. The first index, the “Mineral Policy Index,” rated selected American states, 
Canadian provinces, and Cen. al and South American countries on their mineral 
potential. The second index, the “Policy Potential Index,” rated these locations on policy 
potential. Finally, the study developed a composite “Attractiveness Index” by combining 
the first two indexes to create a measure of “...the effects of government policies on 
exploration investment” (Fraser Institute 1998). The higher the score on the 
Attractiveness Index, the more attractive a country, province, or state is considered to be 
for mining investment. 


Though the study asserts that North America has generally become less attractive for 
exploration investment because of restrictive policies toward hardrock mining in some 
locations (especially in relation to some countries in Central and South America), several 
other points in the study are worth noting as well. First, all of the locations that made the 
top 10 on the Mineral Potential Index also made the top 10 on the Investment 
Attractiveness Index, even though 4 of those 10 locations did not make the top 10 on the 
Policy Potential Index. From this result, one can conclude that mineral potential is still 
the dominant factor. Favorable policies cannot make up for a lack of mineral potential. 
Second, the study gave U.S. states different ratings on the Policy Potential Index, 
showing that specific state policies, and not necessarily federal policies, which tend to be 
uniform across states (¢.g. BLM's current surface management regulations), can affect a 
mining company’s perception of that state's investment attractiveness. Third, Nevada 
ranked number | on the Investment Attractiveness Index, whereas Alaska and Arizona 
rounded out the top 10 as ninth and tenth, respectively. Finally, the survey notes, 
“Nevada and Ontario beat 3rd and 4th place contenders Chile and Mexico in terms of 
investment attractiveness, even though the two latter countries have reputations for 
attracting high levels of exploration investment based on mineral potential and favorable 
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policy and foreign investment environments.” 


Comment: Alternative 2-the State Management Alternative—has an estimated positive 
impact to the Nevada mining industry of 5%. This leads the reader to believe that the 
public lands will be degraded at an increased rate. Supposedly, BLM based this 
assumption on the fact that the State of Nevada does not have a NEPA process. But this is 
not clear in the analysis. 


Response: To the extent that increased mineral activity could increase environmental 
impacts, the estimated 5% increase in activity under Alternative 2 is expected to cause an 
additional 5% in impacts. In Nevada, it is assumed that there would be less time devoted 


to administrative procedures required by BLM, such as preparing EISs for approval of a 
Pian of Operations. The EIS has been amended to clarify this point. 


Comment: The argument implied by BLM is that while the share of U.S. gold mining 
investment in the world has indeed declined sharply since 1992, environmental regulation 
had virtually nothing to do with it. For one thing, other countries have offered better 
incentives. For another, virtually all areas of the world now require environmental 
standards that are similar to those required in the U.S. That view is certainly not shared 
by mining executives making the investment decisions, or even by other agencies of the 
U.S. Government. The Bureau of Mines placed the major reason for declining 
exploration activities back where it belongs, on the increased burden of mining law 
regulation and time delays imposed by the government. The delay in permitting times, 
even more than the greater cost and burden of regulation, has caused the hardrock mining 
industry to invest outside the United States. The Evans study (1996) showed that 
reversing the increasing burden of regulatury reform that has taken place in the U.S. 
would boost the U.S. share of world gold mining investment by 2.7%, while reversal of 
permitting time from 4 years to 2 years, similar to the time faced in other major gold- 
producing countries, would raise it by an additional 6.8%. By ignoring these factors and 
estimating only the cost increases due to pending envivonmental regulation, BLM 
materially understates the economic impact of these regulations. 


Response: BLM recognizes that increased environmental protection requirements and 
demand for more public involvement at the federal, state, and local levels have 
lengthened the permitting time for mining operations. At the same time, mining 
technology has become more complicated, and mines are increasing in size. These 
factors also contribute to increased permitting times. BLM agrees that, holding all other 
factors constant, increased environmental regulations in the United States makes mineral 
development opportunities in other countries relatively more appealing. The draft EIS 
notes that domestic factors and global factors are exerting on the industry forces that are 
both “pushing” mineral development out of the United States and “pulling” it into other 
countries, but that the net effect of these factors on U.S. production is difficult to 
ascertain (see page 200). 
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We considered current conditions in the hardrock mining industry as part of the baseline 
conditions in the analysis of the Economic Conditions—Affected Environment section of 
the EIS. Trend analysis showing changes ir. production worldwide, across the United 
States, and in the 12-state study area over the past 20 years since the first surface 
management regulations were adopted, embody the cumulative effects of the legal and 
regulatory environment within which the industry has operated since then. The focus of 
the impact analysis in the EIS was to measure *he incremental change in mineral activity 
from proposed changes in the current surface management regulations in relation to 
changes the industry has undergone over the past 20 years. It is beyond the scope of this 
EIS to consider whether the entire legal and regulatory environment within which the 
industry operates should or should not be reversed. 


Comment: The unfounded material in the environmental consequences portion of the 
draft EIS provides specific evidence of the inadequacy of the information. For example, 
in the economic conditions section BLM maintains that, under Alternative 2 (the State 
Management Alternative), changes in performance standards and environmental review 
for some states would be the primary cause of a 5% increase in mining activities over the 
long term without any analysis of or specific reference to standards to which that section 
refers. BLM's conclusions are pure speculation. 


Response: As noted on page A-104 of Appendix E, Alternative 2 would eliminate 

BLM’ s role in regulating activity under the Mining Law on public lands. In most states 
this regulatory approach is expected to reduce the regulatory burden to mining operations, 
mainly because of changes in environmental reviews (e.g. EISs), thus increasing the level 
of mineral activity. The greatest increase in activity under Alternative 2 is expected in 
larger mining operations, specifically those now requiring EISs with extensive baseline 
studies. But the regulatory burden would not decrease and activity increase uniformly in 
all states. For example, California, Montana, and Washington have state versions of the 
National Environmental Policy Act. Proposed operations in these states would not avoid 
the costs and time commitments of preparing EISs. 


With respect to the performance standards, since states would have discretion in when 
and how to apply them, it would be difficult to determine the impacts of exercising this 
discretion for any particular operation. The economic analysis in the EIS has been 
amended to note this uncertainty. 


Comment: Little consideration was given to the impact on mineral exploration or small 
businesses. These figures may not have a big effect on large mining operations but for 
small exploration and mining companies, this is a lot of money. 

Response: The EIS notes that smal! operators would be affected in different ways than 
larger operators and that the impacts would generally be greater for small mining 
operations, who would be required to submit Plans of Operations and financial guarantees 
under the Proposed Action. The economic analysis in Chapter 3 of the EIS notes which 
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provisions of the Proposed Action are most likely to affect sma!l operators, and the mine 
models in Appendix E also describe the kinds of impacts that different types of small 


operations might face. 


Comment: Investors in mining operations rely on existing principles of corporate law 
and liability in evaluating their investments. The proposed liability rules would senously 
affect the risk that investors, such as joint ventures, would undertake by participating in a 
mining project. At the same time, imposing liability upon claimants would expose small 
mining claimants to full liability for the actions of operators, seriously chilling the 
willingness of claimants to option or lease claims to operators for mineral development. 
Some industry members have estimated that this provision in the proposed rules by itself 
could reduce mining claim activity by 50%. If so, then BLM's estimate of the impacts of 
the proposed rules is seriously underestimated because it fails to account for the impact of 


this proposed rule change 


Response: The proposed liability rules (§ 3809.1 16) are consistent with and are a 
restatement of BLM's previous position, which has been in the BLM Manual since 1986. 
These liability rules are supported by both the Federal Land Policy and Management Act 
(FLPMA) and the Mining Law. Mining claimants hold rights under the Mining Law to 
develop and produce federal minerals on public lands. Such nghts, however, are limited 
by the responsibility under FLPMA to prevent unnecessary or undue degradation of the 
public lands, and their liability reflects that continuing responsibility. Mining claimants 
cannot divest themselves of the statutory responsibilities of holding mining claims or 
millsites by entering into contractual arrangements with operators to develop and produce 
minerals from their claims. Thus, operators on mining claims and mill sites on the public 
lands derive their development and production nghts fromm mining claimants, and in one 
sense effectively are the agents of the mining claimants. Consequently, there is 
essentially no change to existing management with regard to liability. 


Comment: BLM should address the negative economic impact the proposed regulations 
will have on smal] mining operations. Excessive bonding requirements will cause undue 
hardship on smal] mining operations: 


Response: The purpose of the bonding provision is to prevent unnecessary or undue 
degradation and to assure that reclamation takes place at no cost to the taxpayer. The EIS 
notes that bonding will have a negative economic impact on small operators that are not 
now required to submit bonds. Small mining operators now operating under Notices will 
have up to 2 years to obtain bonding as long as they do not modify their current Notices. 
This 2-year window should help mitigate the impact by giving operators enough time to 
obtain the needed bonding. 


Comment: BLM assumes that the environmental regulatory restnctions apply only to 
mines on public lands (about 40% of gold mining in Nevada), which reduces the 
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estimates by about a factor of two. Most of the mining in Nevada on “private” lands is 
actually occurring on lands patented under the mining laws and initially explored and 
developed as public lands. In addition, private lands on which mining occurs in Nevada 
are invariably surrounded by public lands that are needed for mine expansion, ancillary 
facilities, and access, all of which would be regulated by BLM. Hence, in the correct 
dynamic setting, the estimated 40% figure should be closer to 80%. 


Response: For mining operations on a combination of BLM-administered public lands 
and non-public lands, the proposed regulations would apply only to the portions on public 
lands. But an environmental analysis of a Plan of Operations would analyze the impacts 
of the entire operation. In situations of mixed land ownership, BLM makes every effort to 
coordinate the permitting process with the other regulatory agencies and provisions 
involved as a result of mixed ownerships. Thus, it is not clear what actual portion of mine 
production in Nevada the Proposed Action could affect. The EIS, however, has been 
amended to note that the portion of gold produced in Nevada and affected bv the 


regulations might be greater than estimated, but to unknown degree. 


Comment: The multiplier estimates used for Nevada and other states are understated. 
The methodology used by BLM is to use IMPLAN multipliers for cach western state with 
locatable mining, except that in some cases California, Oregon, and Washington are 
lumped together. These multipliers are then used to calculate the loss of employment due 
to the proposed regulation. While this is a fairly standard way to proceed, it should be 
noted that the multipliers for individual states cited by BLM vary dramatically between 
1985 and 1990. In our view, it is extremely unlikely that the actual multipliers for 
Arizona, New Mexico, and Utah doubled between 1985 and 1990. In previous work by 
Evans (1993), it was shown that for hardrock mines in sparsely populated Western states, 
the multipher is approximately 4. input/output models often underestimate the mulupher 
effects that would occur from shutting down a mi.~e and turning the surrounding areas 
into ghost towns. A value of 4 would be in line with the 1990 multipliers for Arizona, 
New Mexico, and Utah. The Nevada multiplier of 2.69 is probably too low, the implied 
multiplier of 4.67 used by Dobra (see Dobra figures quoted in Table G-6 of the DEIS, 
page A-202) is more in line with the reality of the situation in Nevada, where 
disappearance of the mines would create new ghost towns. 


Response: The first part of the comment discusses the 1985 and 1990 multiplier 
numbers estimated in a USDA Forest Service (1996) publication (General Technical 
Report FPL-GTR-95). The comment states that it is extremely unlikely that the 
muluphers would have changed as much as shown in that publication and that they are 
too low. Some of the changes between these years are fairly large as noted in the 
comment. But these are Forest Service numbers that were derived in a previous 
document and are not the multipliers used to estimate impacts in the BLM analysis. The 
Forest Service results were presented in this section es background information to help 
evaluate the multupher results used in this analysis Other studies were also cited to 
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present a range of impacts estimated in previous studies. In general, the mulupliers 
estimated for this analysis (using the methodology described in the EIS) are within the 
range of estimates in previous studies. Also, the multipliers used for the BLM analysis 
are separated into individual states and are presented as a | 2-state total. 


The comment also focuses on the employment multipliers. The total output multipliers in 
the Forest Service study for 1985 and 1990 and the multipliers for this study are fairly 


consistent over the time period. This consistency shows that the impact on the regional 
economy as a whole has been fairly consistent, but that shifts in employment (ic. changes 
in production functions) over time may be influencing the multipliers. 


The last part of the comment states that the multipliers are too low. The multipliers used 
to estimate regional impacts by state do not assume that all of the required inputs for each 
type of mining activity will be available from within the state where the mining takes 

place. As a result, some of the multipliers may be lower than multipliers quoted in other 
studies. We feel that this assumption better represents what the observed regional impacts 
would be on a statewide basis. Clearly the regional impacts will not be spread out evenly 
over an entire state, and specific areas would be hit hardest by a reduction in mining. 


Comments & Responses $22 Economic Conditions 


41.01 


41.02 


41.03 


AGENCY ORGANIZATION 


Comment: The National Research Council (NRC) named improved implementation as 
the single greatest opportunity for improving environmental protection. BLM should 
implement the many NRC nonregulatory recommendations for improving 
implementation of the program. Implementation of any iteration of the 3809 regulations 
promises little in the way of either more environmental protection or procedural benefits 
to the mining community unless BLM staffing and budget for mineral activities is 
substantially increased. In addition, BLM’s effectiveness and consistency in the day-to- 
day implementing of the regulations in the field could be addressed by improving its 
organizational procedures and better training its staff. BLM should assess what would be 
required in manpower, budget, and training to achieve better and consistent 
implementation of the current regulations. How regulations are implemented from one 
office to another can frustrate all parties involved. What BLM should be looking at 
instead of changing the regulations 1s adequately funding and staffing, and improving its 
implementation the current program. 


Response: We are developing a strategic plan to evaluate the implementation of NRC's 
nonregulatory recommendations. Along with the needed regulatory changes, we 
recognize the importance of proper implementing, funding, and staffing of the Surface 
Management program. 


Comment: BLM lacks the funding and staffing to implement the current regulations and 
must recognize that its resources are already stretched too thin for it to fulfill its existing 
administrative mandate in a timely fashion. The proposed regulations would place an 
enormous new workload and responsibility on BLM field people, one for which they are 
now totally unequipped. BLM does not have adequate staff or budget to implement these 
regulations. In addition, BLM does not have the technical expertise to implement the 
proposed regulations, specifically expertise required to determine what is the most 
appropriate technology and practices or to review Plans of Operations to the level of 
detail stipulated in the proposed regulations. 


Response: Adequate funding and staffing of the Surface Management program are BLM 
concerns. We will continue to work through the budget process to ensure adequate 
funding. Implementation costs for each alternative are discussed in Chapter 2 of the final 
EIS. 


Comment: NRC stated that BLM'’s inability to provide timely, accurate information on 


how it manages its lands is a major problem. NRC also stated that the greatest deficiency 
was among highly placed officials who have the greatest need to know. BLM needs to 


Response: BLM is developing a strategic plan to evaluate the implementation of NRC's 
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nonregulatory recommendations, including the need for an accurate information 
management system. 


41.04 Comment: Due to a lack of funding and staffing, BLM should focus its implementation 
of the regulations on operations likely to cause more than negligible disturbance. 


Response: BLM has a responsibility to prevent unnecessary or undue degradation of the 
public lands. At the same time, BLM does recognize its limited resources and focuses its 
efforts to address the most pressing on-the-ground concerns. 


41.05 Comment: Any revisions BLM makes to the regulations should strive to keep the 
administrative burden is in line with its available or anticipated resources. The 
regulations should be formulated with the understanding that BLM’s budget and 
workforce is contracting while the workload is increasing. A proposal that does not 
recognize the budget and staffing limitations would be counterproductive and may have 
negative environmental impacts on the public lands as BLM is forced to forgo or curtail 
other important programs. 


Response: We recognize the need to adequately fund and staff the Surface Management 
program in implementing any regulatory changes. But regardless of the funding level, 
BLM has the responsibility to prevent unnecessary or undue degradation of the public 
lands. 


41.06 Comment: BLM will not have the resources to adequately implement the proposed 
regulations. Without adequate funding and staffing BLM cannot enforce the proposed 
regulations and monitor activity to prevent environmental degradation in a timely 
manner. The burden of the staffing and funding shortfall will land squarely on the 
shoulders of the regulated community. This will result in a substantial increase in the 
cost of doing business, including the cost of complying with regulation provisions and of 
increasing an already excessively time-consuming review and approval process. BLM’s 
lack of resources will simply add unreasonable and undue burdens to an industry that is 
already “in the red.” The existing 3- to 5-year wait for BLM approval of Plans of 
Operations imposes significant costs on operators, who face considerable uncertainty. A 
long enough delay amounts to nothing less than a wholesale denial of operators’ rights 
under the General Mining Law. Under the proposed regulations those delays would be 
likely to cost mining companies entire field seasons and in turn discourage investment, 
stymie exploration, and undermine the future viability of the entire industry. 


Response: We recognize the need to adequately fund and staff the Surface Management 
program. Inadequate resources to implement the program will delay the review and 
approval process. Delays represent an increased cost to operators and are discussed in 
Appendix E of the final EIS. 
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41.08 


41.09 


41.10 


41.11 


Comment: It is difficult to see where BLM can generate the staff or budget for the 
additional responsibilities required by the proposed regulations. Does BLM anticipate or 
assume an increase in its budget to fund the proposed changes? 


Response: BLM will continue to work through the budget process to ensure adequate 
funding. Although we do not expect an increase in funding, our analysis must be based 
on full implementation of each EIS alternative. 


Comment: Currently, due to many requirements, BLM often cannot meet its required 
regulations, BLM is greatly increasing its responsibilities and the information operators 
will be required to submit, without a corresponding increase in field staff numbers, 
expertise, and funding. What provisions will be added to ensure that BLM meets their 
specified time requirements? 


Response: The requirements of the proposed final regulations will increase BLM’ s 
responsibilities and in so doing increase our funding and staffing needs. Implementation 
costs are discussed in Chapter 2. Generally, the specific time requirements in the current 
regulations have not increased in the proposed final regulations. 


Comment: The funding and staffing requirements for BLM to implement the proposed 
regulations do not appear to have been estimated adequately. The public has the right to 
receive accurate information on the cost to the taxpayer to implement the proposed 
regulations. 


Response: More comprehensive documentation of the estimated funding and staffing 
requirements is included in Chapter 2 of the final EIS. 


Comment: It seems clear that BLM had no intention of performing an honest, objective 
environmental analysis based on fact, sound science, or law. It is inappropriate for BLM 
to fabricate mumbo-jumbo to justify the need for new regulations. The regulations and 
EIS should be developed without bias by objective qualified scientists. BLM should 
carefully consider its staff recommendations, existing laws, and what is in the best 
interest of the citizens of the United States. 


Response: Documentation and analysis presented in the draft and final EISs were based 
on the information available to BLM. The analysis was conducted by professionals in an 
unbiased manner. At no point in the evaluation of the alternatives and the environmental 
consequences was the EIS team directed to modify or change its conclusions. 


Comment: Secretary Babbitt and Solicitor Leshy are responsible for the proposed 
regulations as a way to rewrite the Mining Law. The proposed regulations are nothing 
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41.12 


41.13 


41.14 


41.15 


more than politics. These political appointees have an anti-mining agenda. It is the 
height of arrogance that the many reasonable requests of the western senators and 
governors and the Congress of the United States are being deliberately ignored. These 
officials don’t care to listen to good science, common sense, or honest public opinion. 
They obviously represent the interests of groups intent of stopping mining, farming, 
logging, and ranching in the United States. It would be nice if BLM was viewed as an 
objective agency instead of just another tax-funded arm of the Sierra Club. 


Response: The proposed final regulations were developed in response to the purpose and 
needs presented in the EIS. These needs were determined by BLM and the public 
through the scoping process, comments on the draft EIS, and the recommendations and 
findings in the NRC (1999) report. 


Comment: The proposed regulations place too much power and discretion in the hands 


of BLM employees. BLM employees who don’t like mining could use their power to 
Stop a project or to shut down a mine without a court order. 


on these activities need to be made on a case-by-case basis. The discretion given BLM 
field staff and managers is to ensure decisions consider site-specific issues. We 


deliberately avoided using national design standards in the proposed final regulations. 


Comment: BLM failed to consider those elements of the U.S. Forest Service decision 
Research Council (NRC 1999) determined that BLM upper management does not 
understand what is actually occurring in the field. 


Response: BLM is developing a strategic plan to evaluate the implementation of NRC's 


Comment: The National Research Council report (NRC 1999) discussed inadequate 
staffing and training that is adversely affecting BLM's ability to implement the existing 
array of laws that regulate mining on federal lands. The proposed rules would add to the 
burden and would be inconsistent with the NRC recommendations. 


Response: The NRC report contains several recommendations to improve the program, 
including funding and staffing needs, and regulatory gaps. Addressing the regulatory 
gaps will improve BLM'’s ability to carry out its responsibilities. 


Comment: This crisis would be avoided by significantly downsizing BLM's Washington 
management. The complex issues facing mining do not lend themselves to command and 
control regulatory fixes from Washington, D.C.. Washington should be listening more 
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closely to BLM field offices. We have an excellent working relationship with BLM field 
people. We didn’t have any problems until Washington told BLM field offices that they 
need to do business differently. 


Response: Given the unique aspect of every exploration and mining project, decisions 
on these activities need to be made on a case-by-case basis. The discretion given BLM 
field staff and managers in the proposed final regulations is intended to ensure that most 
decisions are made at the field level. 
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42.01 


42.02 


APPENDIX D: SUMMARY OF STATE MINING REGULATIONS 


Comment: We received many comments on the accuracy and completeness of the 
“Summary of State Mining Regulations/Programs” in Appendix D of the draft EIS. In 
addition, commenters cited many instances where the appendix did not accurately or 
compictely present the provisions for specific states. Further, certain states—South 
Dakota, Minnesota, and North Dakota—-were missing. Other programs such as the Clean 
Water Act, which is a federal program and in some instances has been handed over to the 
States that have primacy, were not evaluated. 


Response: As part of their comments on the draft EIS, the Precious Metals Producers 
submitted a detailed review of state regulatory programs, “Mining Regulatory Programs 
in the Western United States: A Survey of State Laws and Regulations, February 23, 
2000.” This document was an update of a 1994 survey conducted by the Precious Metals 
Produces of the western state n.ining regulations, including the regulatory requirements 
for Alaska, Arizona, California, Idaho, Montana, Nevada, New Mexico, Oregon, South 
Dakota, Utah, Washington, and Wyoming. Because we found this document to be both 
comprehensive and accurate, we have included it in its entirety as Appendix D in the final 
EIS. 


Comment: The summary of state programs in Appendix D should but fails to serve three 
important purposes: 

-As part of BLM’s duty to provide an adequate discussion of the No-action Alternative 
(Alternative 1), BLM must accurately describe the status quo (in this case, the existing 
regulatory scheme, which includes not only federal regulation but also state regulation of 
mining) in manner commensurate with its discussion of the other alternatives. 

-BLM relies on the summary to describe the existing regulatory framework that serves as 
a “backdrop” upon which its proposed regulations (Alternative 3) are compared and 
considered. 


-BLM relies on this summary for its description of Alternative 2, State Management. 


Response: We presented Appendix D of the draft EIS as a summary of the state mining 
regulation programs. We did not intend it to be a comprehensive or detailed discussion of 
these programs. The state programs exist under all alternatives. As such, we felt that 
presenting a detailed discussion of the state regulatory provisions would not measurably 
contribute to describing the programmatic differences between the EIS alternatives 


Comment: Throughout Appendix D BLM states that the Arizona Mined Land 
Reclamation Act (AMLRA) applies only to private land. As noted in the general 
discussion of Arizona laws in Section I of these comments, this is not correct. This 
misconception apparently derives from the following statement in the AMLRA: “If an 
exploration operation or a mining unit is located on land administered by a federal 
agency, an approved federal reclamation plan and a financial assurance mechanism for 
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the federal land that are consistent with the requirements of this chapter supersede the 
requirements for a reclamation plan and financial assurance mechanism otherwise 
required by this chapter.” A.R.S. 27-932(B). The purpose of this provision was to ensure 
consistency and avoid duplication. This provision allows flexibility to use either a state or 
federal reclamation plan for a mine wholly or partly on federal lands. But the law is clear 
that the state standards must be met on federal lands as well as private lands. 


Response: The Arizona Mined Land Reclamation Act applies only to metalliferous 
mines, or mines providing feed to metalliferous mines, on private land. Without an 
agreement between the BLM and the State of Arizona, the Arizona Mining Land 
Reclamation Act has no authority on BLM-managed lands. 


Comment: BLM does not explain the methodology for preparing Appendix D or name 
the sources of information that it considered. Nor does BLM explain how it arrived at its 
figures on state staffing. Despite BLM’s claims of coordination and consultation with 
States, governors, and state agencies, there is no indication that BLM even invited state 
regulatory agencies to review the short summaries of their programs or circulated 
Appendix D to the states before the draft EIS was published. In fact, state agency 
representatives at several public hearings testified that no effort was made to contact 
states about the substantive content of their programs. 


Response: The Summary of State Mining Regulations/Programs presented in the draft 
EIS is a compilation from published and unpublished sources, including the following: 
-A document prepared by the Environmental Law Institute, “Hard Rock Mining: State 
Approaches to Environmental Protection.” 

-Copies of state regulations, manuals, and handbooks. 

-Information provided by BLM’s state office 3809 leads and state agency people. 


Instead of attempting to summarize all aspects of the existing state mining regulations, we 
opted to focus mainly on provisions that relate to the regulatory issues being considered 
in this rulemaking. Where staffing information was included in the summary, that 
information was provided by the state agency in question. In response to comments on 
the draft EIS, we included in Appendix D of the final EIS a detail summary provided by 
the Precious Metal Producers. 
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APPENDIX E: CHANGES IN MINERAL ACTIVITIES 


43.01 Comment: Assumption | is inaccurate. Exploration has significantly decreased in the 
western United States while staying about the same worldwide. The U.S. exploration 
projects have been in decline since 1993, and the decline is expected to continue as US. 
companies spend moncy on exploration outside the United States. Assumption 4 has 
been most recently demonstrated to be false in 1996 when the Grand Staircase-Escalante 
withdrawal of lands by presidential executive order. This action alone removed 1.7 
million acres from mineral entry. On January 21, 1980, the price of gold hit a historic 
high of $873 per ounce. The price now is around $300 per ounce. The only thing about 
the price of gold that is relatively stable is its downward trend (Assumption 5). Given the 
current state of the economy, there is some question about which direction the price of 
gold will go. Past trend in the number of mining Notices and Plans of Operations bears 
little resemblance to future levels of activity or inactivity (Assumption 6). BLM assumes 
that domestic industrial minerals production will continue to increase. This assumption is 
lands (Assumption 8). It is inaccurate to assume that overall mineral activity on public 
lands will remain steady or slightly decline under current management (Assumption | 1). 
The uncertainties in permitting and the policies of this administration will combine to 
cause significant decreases in mineral activity on public lands. 


Response: We received several comments on the assumptions used in the draft EIS. In 
response to these comments and the availability of more data, the assumptions used in 
Appendix E of the final EIS have been changed and are discussed below. 


We assume that commodity prices, exploration activity, domestic mineral production, and 
mineral activity, including the number of Notices and Plans of Operations, on public 
exploration activity, and the number of Notices and Plans of Operations have recently 
declined, no obvious factors would suggest that a long-term trend has been established. 
Domestic mineral production for most minerals has remained relatively stable except for 
the continuing increase in production of many domestic industrial minerals. As the U.S. 
economy expanded throughout the 1990s, domestic industrial mineral sources, including 
those on public lands, continued to increase production to meet the demand for many 
industrial minerals. We assume that industrial mineral production will continue to 
increase, reflecting continued long-term growth in the domestic, regional, and most local 
economies. 


The assumptions on advancing technology, geographic distribution of activity, and 
federal ownership were not changed from those in the draft EIS. We received no 
substantive comments and obtained no more data to suggest a change to these 
assumptions. 
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We have added two new assumptions in response to public comments. For the 
foreseeable future, public lands open to mineral entry under the mining laws will continue 
to decrease as lands are set aside for environmental protection. In addition, 
environmental laws, regulations, and policies will continue to become more protective 
over time. 


Estimated Changes in Mineral Activity 


43.02 Comment: The impact of the proposed rule on exploration geologists and small 
grassroots exploration companies would be far greater than BLM estimates. As a result, 
the overall level of mineral activity will ‘ecline more than estimated because of the 
decline in the number of future discoveries that could become future mines. BLM 
analysis fails to acknowledge any relationship between exploration and mining. 
Specifically, the analysis needs to account for future mining activity changes that will 
result from reductions in present exploration. 


Response: The impact of the proposed final regulations on exploration would depend to 
a great extent on whether the operation would be required to prepare a Plan of 
Operations. Current Notice-level exploration operations that would be required to submit 
Plans of Operations under the proposed final regulations would generally be limited to 
those that would cause surface disturbance greater than casual use in special status areas. 
In the proposed final regulations, special status areas are defined as follows: 

-Lands in the California Desert Conservation Area (CDCA) designated by the CDCA 
Pian as “controlled” or “limited” use areas. 

-Areas in the National Wild and Scenic Rivers System and areas designated for potential 
addition to the system. 

-Designated areas of critical environmental concern. 

-Areas designated as part of the National Wilderness Preservation System and 
administered by BLM. 

-Areas designated as closed to off-road vehicle use, as defined in §8340.0-5 of this title. 
-Any lands or waters known to contain federally listed threatened or endangered species 
or their critical habitat. 

-National monuments and national conservation areas administered by BLM. 

-All areas segregated in anticipation of a mineral withdrawal and al! withdrawn areas. 


For Alternative 3, an exploration effort that is a Notice-level operation under the existing 
regulations but will be required to submit a Plan of Operations under the proposed final 
regulations will experience a fairly large percentage increase in compliance cost. For an 
exploration effort that remains a Notice-level operation, the added costs would be limited 
to those of bonding, which would amount to a fraction of a percent increase in the 


operation's total cost. 
But reductions in exploration have more to do with changes in profitability and the 
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availability of funds for exploration and relatively less to do with changes in the cost of 
exploration. Exploration is the minerals industry's research. When the minerals industry 
is going through periods of low profitability, exploration is one of the first places where 
Cuts occur. In turn, a reduction in exploration clearly has negative implications for 
mineral properties for future development. For Alternative 3, we estimated that the 
reduction in overall non-casual use mineral activity will range from 5% to 30%, 
depending on the type and size of mining. The decline in exploration is expected to be in 
line with the overall change in mineral activity. We assumed 2 10% to 20% reduction. 


Comment: BLM's analyses (Appendix E) ignores fundamental economic principles, 
overlooks factors that are critical to the questions being asked, and places the critical 
decision of translating that information into projected impacts in the hands of people who 
are not trained for that task. BLM properly notes that a critical factor in the analysis of 
environmental impacts is the response of the mining industry to the new regulatory 
requirements. But in attempting to obtain that information BLM has tnade the process 
more complicated than necessary and has not produced any meaningful analysis. Every 
day mining companies make investment decisions in response to proposed regulatory 
requirements. Economic experts have studied the issue and published their results, and 
can determine the vanables that influence investment in mining projects. BLM should 
hav~ hired an expert or asked the industry for information. BLM fails to consider a 
fundamental economic principle in the mining context-investment decisions are made on 
the basis of projected cash flow and the rate of return rather than a simple accounting of 
costs. The models improperly focus attention on costs rather than cash flow issues, and 
thus they have little meaning in the context to which they are applied. 


Response: The regulatory alternatives discussed in the draft EIS will affect existing 
mining operations, known mineral properties, and yet-to-be-discovered mineral properties 
for a wide range of minerals covered by the Mining Law. Given the programmatic nature 
of regulations, BLM purposely avoided conducting investment analysis on individual 
mines or mineral properties. An economic analysis (investment decision) of an 
individual property is a precise analysis that is highly sensitive to the assumptions used. 
Slight changes in the input assumptions, such as the grade of the ore, commodity price, 
discount rate, or other variables, can dramatically change the value of the property and the 
corresponding investment decision. Such a detailed analysis, even for a few properties, 
would be counterproductive by focusing the analysis on the many mine cost model inputs 
and economic model inputs and away from the cost of the alternative regulatory 


provisions. 


BLM instead focused its analysis on variables that would be directly affected by the 
proposed regulations and alternatives, using two approaches. One was to develop mine 
cost models for example mineral properties. These models gave BLM and the public 
estimates of the cost or changes in cost for activities involved in exploration, 
development, production, and reclamation of mineral properties, for example, the cost of 
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preparing a typical environmental assessment. The other approach was an independent 
rating by EIS team members of the effect cach regulatory provision would have on 
different types and sizes of mineral operations. Each subjective call included the 
direction and extent of the effect the individual regulatory component would have on the 
categones of mineral operations. BLM used the same process to estimate the relative 
importance of cach regulatory component. The resulting scores provided a detailed 
indicator of the effects on particular types and sizes of mineral operations and also which 
regulatory provision would cause those affects. 


Both approaches required us to make judgments on inputs to the analyses, including the 
cost and effect of the regulatory components. We recognize the subjective nature of these 
approaches and welcomed alternative estimates and assumpuions. Specific comments on 
the costs and effects we used are discussed below. 


43.04 Comment: As part of the EIS analysis, the Council on Environmental Quality (CEQ) 
requires BLM to “insure the professional integrity, including scientific integrity, of the 
reference .. To the scientific and other sources relied upon for conclusions in the [EIS].” 
40 CFR 1502.24. CEQ also requires that if BLM has “incomplete information relevant to 

reasonably foreseeable significant adverse impacts | that] is essential to a reasoned choice 

among alternatives and the overall costs of obtaining it are not exorbitant, the agency 
shall include the information in the [EIS}.” 40 CFR 1502.22(a). Much more detail is 
needed in explaining and documenting the conclusions and methodologies used in 

Appendix E. BLM has not complied with cither mandate. 


Response: The final EIS discusses the reasonably foreseeable mineral development 
scenarios (RFDS), the methodologies used to develop those scenarios, and our 
documentation of the methodologies applied. The proposed final regulations and 
alternatives would affect existing mining operations, known mineral properties, and yet- 
to-be-discovered mineral properties for a wide range of minerals covered by the Mining 
Law. These mineral properties are the basis for the RFDS. 


As reported in the draft EIS (pages 86 and 87), 6,216 Notices and 932 Plans of 


Operations were filed with BLM in 1997. These numbers represent the existing mining 
operations and some portion of the known mineral properties found on the public lands. 
Of these properties, BLM would generally have access only to information needed to 
make a meaningful economic analysis on those properties covered by Plans of 
Operations. Active mining claims would account for a larger percentage of properties 
potentially affected by the regulations. At the end of fiscal year 1998, there were 288,696 
active mining claims. Even this number would not generally account for the yet-to-be- 
discovered mineral properties. The U.S. Geological Survey, Mineral Resources Program 
conducts mineral resource investigations that include estimates of undiscovered mineral 
resources. But these studies have not proved to be useful in developing RFDS, even on a 
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local basis. 


Because of these limstations on data and the many potential properties involved, BLM 
defined the future under the No Action Alternative using a set of assumptions. Futures 
characterized as changes from this baseline. Appendix E of the final EIS describes the 
methodology and process used to estimate future mineral activities under the alternatives. 
This approach was taken and the documentation provided in Appendix E specifically to 
conform with the requirements of 40 CFR Part 1502.22. 


Comment: The Delphi method is unsuitable for the task at hand, and even if it were 
suitable, BLM did not implement it correctly. The Delphi method, which is used for 
structuring group Communications, is generally selected to address questions that involve 
the use of multiple subjective judgments and address questions that are not amenable to 
precise analytical techniques. Although future changes in mineral activity as a result of 
the proposed regulations share some of these qualities, it 1s also apparent that the 
information can be obtained in a more direct fashion. The Delphi method generally uses 
experts from differing backgrounds. These experts are asked to give their forecasts and 
describe their relative expertise in answering particular questions. The results are 
tabulated, with weights based on the stated expertise. The experts are then asked to 
modify their forecasts in response to this preliminary round of answers. This procedure is 
usually repeated until convergence is reached. 


Response: We sciected the Delphi method because of its past application in forecasting 
futures. Due to limited data for mineral properties potentially affected by the proposed 
regulations and alternatives and the many potentially affected properties, applying other 
analytical techniques to estimate changes in mineral activity was deemed infeasible. The 
EIS team felt that the Delphi method was the most suitable approach for forecasting 
future changes in mineral activity as a result of implementing programmatic 
requirements. The Delphi method is a process for reaching a group position. General 
steps are followed in applying the process, but there is no set requirement for expertise, 
knowledge, or background of the participants or the type of outcome to be reached, 
except that a group position be reached. In developing the impact matrixes and the 
changes in mineral © ctivity estimates, participants were asked their opimons or judgments 
on the potential effects each of the proposed regulation provisions and alternatives. They 
then shared and discussed their opimions and were asked to record their opimons after 
considering the discussion. They then engaged in another group discussion. This was an 
iterative process until the group reached a position on each issue under investigation. 


Comment: The Delphi method is a tool for gathering and assimilating information from 
experts. The analysis here requires expertise in the area of mining economics and 
investment. BLM's draft EIS team members, most of which work in the natural resource 
arena as wildlife brologists, cultural resource specialists, range management scienusts. 
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ecologists, or geologists, simply do not have the requisite expertise to conduct an 
economic analysis. Making such estimates is surely outside the expertise of most of the 
EIS team members. If the Delphi method were used correct!) 2¢ panel would have 
interested and knowledgeable parties. 


Response: All participants are BLM employees and members of the 3809 EIS team. 
Economic and mineral development experts were part of the effort. Although the Delphi 
method does not dictate the participation of only experts in certain academic fields, the 
to contribute during the discussion phases of the process. 


this product will be generally accepted, the size of the market, probable cost, etc.) But 
the draft EIS merely provides a “score” for cach type of mining. 


Response: For developing the impact matrixes inputs, each member was asked to rate 
the effect of each regulatory component on different types and sizes of mines. The scale 
was negligible or no effect (N), low positive or negative effect (La), medium positive or 
negative effect (Ms), and high positive or negative effect (Ht). Each participant was also 
asked to weight the relative importance of each regulatory component. The scale was | to 
5. Components with the highest relative importance were given a weight of S$. Once a 
group position was obtained for each of the ratings and weights, each regulatory 
component was “scored.” To facilitate the scoring, numerical values were assigned to 
the ratings (N=0, L=|, M=3 and H=5). The score for each regulatory component is the 
product of the rating and weight. The range of possible scores for each regulatory 
componen is -25 to +25. 


Estimating thc changes in mineral activity was more straightforward. Each participant 
was asked to estimate the expected change in mineral activity from the baseline (No 
Action Alternative) for certain types and sizes of mineral operations under the other EIS 
alternatives. Estimates were made in 5% increments. But after several iterations of 
estimates and discussions, some participants became uncomfortable assigning a “no 
change” when some change in activity, but less than 5%, was expected. For these 
situations, partacipants were allowed to estimate a change greater than () but less than 5% 
(2<5). In response to comments on the uncertainties of estimating alternative futures, a 
range of values was developed for the different sizes and types of mineral activity under 
the alternatives. These estimates are presented in Appendix E of the final EIS. 


Comment: BLLM’s projections of future mineral activity consider only the impact of the 
proposed 3809 revisions in isolation and fail to account for the cumulative impacts of the 
proposed regulations with other past, present, and reasonably foreseeable acuons. This 
oversight has resulted in projections and environmental analyses that are wrong. 
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Response: The affected environment (Chapter 3) describes the current situation, which 
includes the curnulative impacts of actions and events that have already occurred. As for 
future mineral activity. BLM defined the future under the No Action Alternative by a set 
of assumptions (Appendix E) These assumptons include the future actions and events 
that the EIS team felt could be reasonably assumed. As was discussed in response to the 
comment above, we took this approach because of data limitations and the many mineral 
properties potentially affected by the proposed regulations and alternatives. We then 
characterized futures under the other EIS alternatives, including the proposed regulations, 
as changes from this baseline. 


43.09 Comment: BLM states (draft EIS, page A-103) that the estimates made produce 
reasonably foreseeable assumptions on future activity to use in evaluating environmental 
consequences and the potential direction and magnitude of change. Yet BLM also states 
that the process has substantial limitations and the assumpuons should not be considered 
factual data, or accurate or precise estimates of change. BLM cannot have it both ways. 


Response: We added the statement to make it clear to the decision makers and the public 
that these estimates are of alternative futures, not documented events. In addition, given 

the many unknowns, these estimates should not be construed as being accurate or precise. 
There are tremendous uncertainties given the nature of the analysis. To better accentuate 
these uncertainties, we have presented our estimates as ranges. 


Impact Matrices 


43.10 Comment: In the matrices BLM fails to consider proposed regulation provisions and/or 
imaccuratcly represents the level of importance of .he proposed regulations that will 
directly affect future mineral activity. Specifically, BLM fails to account for the negative 
implications of the performance standards, most appropriate technology and practices 
(MATP), mitigation, concurrent reclamation, and water quality), uncertainties, delays, 
and liability created by the proposed regulations. Also, the weights and scores are not 
accurate representations of the level of importance of citizen inspection, bonding. 
penalties and enforcement, and backfilling provisions. 


Response: The ratings and weights used in the impact matrices are the collective 
opinions or jadgments of the EIS team. The process for reaching these group positions 
was described in a response above. In formulating an opinion as to a particular rating or 
weight. cach participant considered the factors, such as uncertainties and delays, that had 
important positive or negative implications. The group then discussed the ratings and 
weights, including the important contributing factors. With this information, participants 
then reconsidered thei ratings and weights. 


The EIS team recognized the sensitivity of certain regulatory provisions, including citizen 
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ratings and weights to regulatory provisions and operational areas that would most 
materially affect the industry. In the case of inspections and monitoring requirements and 
penalties and enforcement procedures, we believed that the industry as a whole has a 
good environmental record. As such, no matter how beneficial or onerous the regulatory 
provision might be, it would not materially affect most operations on the ground as much 
as other provisions might. For the proposed regulations, the EIS tean: rated the 
inspection and monitoring requirements and penalties and enforcement procedures as 
having little on-the-ground effect on the average operator. 


Backfilling received a weighting of 5, the highest weight. The backfilling provision in 
the proposed regulations, however, received negligible to medium ratings, depending on 
the type and size of operation. The relatively low ratings were based on the EIS team’s 
interpretation of the proposed backfilling provision. Backfilling is not required if the 
operator can show BLM that backfilling is not feasible for economic, environmental, or 
safety reasons. The requirements of the proposed provision are similar to existing State 
of Nevada backfilling requirements. A 1998 review of backfilling in Nevada by the BLM 
Nevada State Office found that partial backfilling has occurred or is proposed in about 
25% of recently approved Plans of Operations (Memorandum dated 10/9/98, Subject 
Backfilling of Open Mining Pits in Nevada). But no major mine pits in Nevada have 
been completely backfilled under the State of Nevada's backfilling requirement. 


Comment: What version of the proposed regulations did the EIS team review when 
preparing the matrices? 


Response: The team reviewed the proposed regulations included as Appendix B in the 
draft EIS. These regulations were released for public comment on February 9, 1999. 


Comment: The impact matrices are flawed because they look at the impacts of the 
proposed regulations in isolation and fail to account for the cumulative impacts of the 
proposed changes. Different projects will be affected by different requirements. 


Response: The impact matrices are a tool for assessing the impact of the regulatory 
provisions on different types and sizes of mineral operations. The matrices give scores 
standards, and the entire regulatory package. Every mineral operation is unique and as 
such will! be affected differently by the proposed regulatory provisions and alternatives. 
But the regulatory alternatives discussed in the draft FIS will affect existing mining 
opei ations, known mineral properties, and yet-to-be-discovered mineral properties for a 
wide range of minerals covered by the Mining Law. It would be infeasible for BLM to 
conduct individual impact analyses of every known mineral property on the public lands, 
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matrices to provide indicators of the scale and direction of the regulatory effects and the 
general type and size of operation being affected. BLM did not intend for this tool to 
determine the differing affects on individual operations. 


Comment: Alternative |, the No Action Alternative, was not subjected to the same 
matrix process as the other alternatives, and thus there is no baseline for comparing the 
changes portended by the other alternatives. 


Response: The purpose of the matrix is to determine and assess the potential change that 
The No Action Alternative is the baseline from which change might occur. As such, the 
ware io cantiineiiion ottnhal stone tos oftected cand 
is considered to cause no added impact. Chapter 3 describes the affected environment. 


Comment: The last sentence on page A-105 describing the impact matrices is cut off. 


Response: The paragraph (pages A-105 and A-115) including the cutoff sentence should 
read: “The ratings and weighs were then used to estimate the anticipated effects of the 25 
regulatory categories on each sector of the industry, the “score.” To simplify the scoring, 
a numerical value category was assigned to a particular sector of the industry. Tables E-2, 
E-3, and E-4 show the scores for each of the regulatory provision categories.” The EIS 
has ben corrected to include this omission. 


Comment: The calculations of the impacts on Table E-3 are incorrect. The number for 
“Small <5 acres” should be -12, not -9. The number for “Large >5 acres” should be -4, 
not -3. As a result of the miscalculation, the administrative impacts subtotal and the 
administrative and performance impact total for open pit metal mines on Table E-5 are 
underestimated. 


Response: Tables E-3 and E-5 have been corrected. 
Mine Cost Models 


Comment: BLM fails to adequately account for compliance costs in the mine cost 
models. Specifically, BLM fails to account for or underestimates the costs of pit 
reclamation, MATP, mitigation, concurrent reclamation, bonding, limitations on impacts 
to water quality, liability, Plan and NEPA documentation, claim validity examinations, 
and citizen inspection requirements. In addition, BLM does not account for the 
confusion, duplication, and inconsistency created by the proposed regulations. 


Response: We developed the mine models to show a relative cost change among 
alternatives. The costs used in the models came from existing publications on costing 
mineral activities, see page A-! 17 of the draft EIS. In the final EIS the mine model costs 
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Comment: BLM fails to consider the cost of delays in its mine cost models, even though 
citing the time value of money as an example of a cost to industry of regulatory change. 
Some of the delays are inevitable, such as the proposed change to a 15-business-day 

and greater opportunities for administrative appeals. This is a particularly critical 
omission for minerals exploration. In a recent Nevada Division of Minerals survey, 
uncertainty of permitting time frames and the actual length of permitting time frames 
trailed only favorable geology as the most important factors influencing mineral 
exploration. 


Response: The EIS team recognizes the importance of uncertainties, (\elays, and lengthy 
permitting processes as negative factors affecting the economics of mineral exploration 
and development. These factors can become so onerous that individual projects may be 
abandoned. One of the assumptions for the cost models (draft EIS, pages A-117 through 
A-119) is that operators will submit complete documents in a timely manner and that 
BLM will process projects on time. This is not always the case. But most aspects of the 
cost of delays are project specific and not conducive to a programmatic analysis. 


In response to public comments, the proposed final regulations have reduced the number 
of days to process Notices and Plans to 15 and 30 days respectively, subject to conditions. 
The cost of delays is a relative factor on projects. BLM understands the dynamic 
environment in which exploration projects operate. Under the proposed final regulations 
BLM would continue to review most exploration projects as Notices. Mining operations 
should be able to establish time lines that allow for the time value of money in their 
feasibili nen in diiieierte Ofen 


models but does not discuss who developed the models or the method used to develop the 
models. The only remaining source of information for Appendix E appears to be the 
expertise, knowledge, and experience of BLM’s team members. 


Response: The models were developed by members of the EIS team, which determined 
as a team which models were needed and for what purposes. The people listed in Chapter 
4 reviewed and developed these models. 


Comment: The EIS needs to present mine cost models for recreational, underground, 
and industrial mining. The EIS should also present open pit and underground models for 
the mining of industrial mineral. 


Response: BLM recognizes the wide variety of mining methods used to extract minerals 
on public lands. Given the programmatic nature of the proposal and its large geographic 
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scope, we needed to develop models that would in a general way represent the most 
common types of operations and how they might be affected by the proposal and 
alternatives. We have added an underground mining model to the final EIS. 


Comment: For the mine cost modeling for Alternative 2, BLM assumes that all of the 
State programs are based on current BLM regulations. BLM might as well have copied 
the language from its discussion of Alternative | costs, which analyzes costs under 
current BLM regulations. This is contrary to NEPA requirements for a detailed 
consideration of each of the alternatives. 


Response: There is a fundamental connection between the No Action Alternative and 
Alternative 2. The connection is not, however, the current 3809 regulations but rather the 
existing federal and state regulatory programs. Specific to the cost modeling effort, the 
State of Nevada was used as the concept vehicle for the model development for 
Alternative 2. The final EIS clarifies this matter. 


Comment: The EIS finds that open pit mines will be the most heavily affected, while 
exploration projects will be the most lightly affected. The Benefit/Cost Analysis results 
show precisely the opposite pattern. 


Response: The cost models presented in the draft EIS and Benefit/Cost Analysis under 
the Proposed Action described in the draft EIS show a far greater increase in operating 
costs for exploration than is likely to occur for open pit mining. But in spite of the cost 
increase differences, the EIS team expects that open pit mining and exploration will have 
fairly similar levels of reduction in activity. 


Comment: The type of exploration program described in the exploration model is not 
ive of today’s explorat F ie euufenstt weapon 
drilling much deeper than 200 feet. 


Response: BLM understands the need for drilling deeper than 200 feet. But the model 
shows the relative difference among the alternatives, and the depth of the drill hole is not 
relevant to the analysis. If the holes were 2,000 feet deep, the proportion of the expanded 
cost should remain the same. 


Comment: BLM grossly underestimates the cost to obtain a bond. Many smaller 
companies doing exploration may be unable to qualify for bonds and must put up cash or 
certificates-of-deposit like instruments. If a company does not qualify for a reclamation 
bond, then generally the premiums are significantly higher, at least five times greater than 
the 2% used by BLM. 


Response: We have checked with several bonding companies and have determined that 
we did underestimate the bond requirement. But the bond premium for good operations 
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was quoted as 5%. We have made these changes to the models for the final EIS. 


Comment: BLM used $1.68/ton ore as the operating cost in its open pit mine model 
(page A-149). But the source article (Western Mine Engineering, Inc. CM, Appendix 
D4) used $9.2G/ton ore. With BLM figures the gross margin is affected by only 8%, 
consider taxes or the time value of money. 


Response: We agree and have changed the models for the final EIS. We did not factor 
the time value of money into the models because of the variability of the process and our 
7equirements and there should be no unnecessary delays. 


Comment: The BLM example considers backfilling only part of the hypothetical open 
pit mine at an estimated cost of $0.75/ton (A-144 to A-153). But the example provides 
no criteria for the backfill, so we have no idea what the $0.7S/ton represents. A more 
accurate way would be to take several working mines, in different topographies and work 
out the costs for different backfill criteria. 


Response: The $0.7S/ton was developed using your method. BLM's Nevada State 
Office produced a paper on the cost of backfilling based on actual mining operations 
throughout Nevada, titled Back/filling of Open Mining Pits in Nevada - Practice and 
Documentation (BLM 1998d). The figure used for this model was the average cost of a 


Comment: BLM estimates the cost of preparing the EIS for an open pit mine would be 
about $600,000. We think BLM estimates are understated by as much as 500%. 


Response: We based the $600,000 figure on information from telephone conversations 
with mining interests and contractors. The cost was the average of the EISs produced in 
the last several years. Several documents have cost up to $2.2 million dollars to 
complete, but several other documents were completed for less than $200,000. 


Comment: The mine cost model figures are similar but not identical to the percentage 
cost increases calculated by BLM in its Benefit-Cosi Analysis. The fundamental flaws 
that were pointed out in the review of the B-C study are repeated in the mine models. 


Response: The mine models produced for the draft EIS were used in the Benefit-Cost 
Analysis. But the analyses addressed different requirements. We have reviewed the mine 
models in response to your comments. 


Comment: The estimates of reclamation of $4.6 million under existing regulations and 
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$6.9 million under the proposed regulations are grossly understated if the costs of 
backfilling are considered. It is clear that the estimate of $6.9 million understates the true 
cost of reclamation by a factor of two or more. 


Response: These estimates are based on industry, academia, and government documents. 
We developed the models to show the percentage change of the potential cost to industry 
for cach alternative, not to conduct a full feasibility study. We have changed the 
Proposed Action to eliminate the presumption of backfilling, so the likelihood of 
backfilling is greatly reduced. 
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